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STATEMENT OF QUESTIONS PRESENTED 


1. Whether substantial evidence on the record as a whole 
supports the findings of the National Labor Relations 
Board that: 


(a) The Joint Council picketed the premises of Harou 
and En Tour for the purpose of securing immediate recog- 
nition as exclusive bargaining representative of their em- 
ployees, at a time when it did not represent a majority of 
the employees. 


(b) The Joint Board is a successor of the Joint Council 
and likewise picketed the premises of Harou and En Tour 
for the purpose of securing immediate recognition as ex- 


elusive bargaining representative of their employees, at 
a time when the Joint Board did not represent a majority 
of the employees. 


2. Whether the National Labor Relations Board properly 
concluded that, by the foregoing conduct, the Joint Council 
and the Joint Board, or either of them, restrained and 
coerced the employees of Harou and En Tour in the exercise 
of their Section 7 rights, in violation of Section 8(b) (1) (A) 
of the National Labor Relations Act, as amended. 








Jurisdictional statement 
Statement of the case 
Statutes involved 
Statement of points 
Summary of argument 
Argument: 


I. The Board’s finding that the purpose of the 
picketing was to secure immediate recognition as 
exclusive bargaining representative, must be set 
aside as it rests upon an unwarranted legal as- 
sumption instead of upon evidence, and is in any 
event conjectural and speculative 


Il. If the picketing here was for immediate recogni- 
tion, nevertheless, it did not restrain or coerce 
employees in the exercise of the Section 7 rights, 
within the meaning of Section 8(b)(1)(A) of the 
National Labor Relations Act, as amended .... 


A. The Board here did not find as a fact, and 
there is no evidence which would support a 
finding of fact, even if the picketing was for 
immediate recognition, it had any possible 
coercive or restraining effect on the employees 
of Harou, Inc. and En Tour 


. Even if the picketing did exert economic pres- 
sure on the employer for the purpose of secur- 
ing immediate recognition of a minority union, 
it did not constitute an unfair labor practice 
within the meaning of Section 8(b)(1)(A) .. 


1. The decision of the Supreme Court of the 
United States in N.L.R.B. v. International 
Rice Milling Co. Inc., 341 U.S. 665 adopted 
a construction of the National Labor Re- 





Index Continued 


Page 


lations Act, as amended, which precludes 
holding that picketing by a minority union 
for recognition violates Section 8(b) (1) (A) 
of the Act 


2. The prohibition upon picketing for recog- 
nition by a minority union in the face of an 
outstanding Board certification contained in 
Section 8(b) (4) (C) of the Act manifests the 
Congressional intent not to bar picketing 
for recognition by a minority union when no 
union has been certified 


3: Indirect effects upon employees of peaceful 
picketing directed at their employer do not 
constitute restraint or coercion within the 
meaning of Section 8(b) (1) (A) 


4. There are numerous strong considerations 
of policy which support picketing for recog- 
nition by a minority union where no union 
has been certified 


Conclusion 
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IN THE 


United States Court of Appeals 


For THe Disreicr or Corumsi1a Crecurr 
No. 14,486 


Jorsrt Councm or Sportswear, Corron Garment, UNDEBR- 
GARMENT AND Accessory Workers Union, AFL-CIO; 
and Los Ancetes Dress anp SporTswEak Jornt Boarp, 

Petitioners, 
v. 


Nationa, Lasor Reuations Boarp, Respondent. 


On Petition to Review an Order of the National 
Labor Relations Board 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


This is a petition by Joint Council of Sportswear, Cotton 
Garment Undergarment and Accessory Workers Union, 
AFL-CIO (hereinafter called Joint Council) and by Los 
Angeles Dress and Sportswear Joint Board (hereinafter 
called Joint Board), asking this Court to review and set 
aside the order (J.A. 23-24) of the National Labor Rela- 
tions Board issued against the Joint Council and Joint 
Board on April 29, 1958, pursuant to Section 10(c) of the 
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National Labor Relations Act, as amended (Act of June 23, 
1947, c. 120, 61 Stat. 136, as amended by 65 Stat. 601, 29 
U.S.C., Sec. 151, et seq.). In its answer to the petition, the 
Board has requested that its order be enforced. The juris- 
diction of this Court rests upon Section 10(e) and (f) of 
the National Labor Relations Act. The Board’s decision 
and order are reported in 120 NLRB No. 90. 


STATEMENT OF THE CASE 


For approximately sixteen years David Solursh and his 
two sons, Colman and Harold, engaged in the manufacture 
of women’s coats and suits as a partnership doing business 
under the name of Smart Set (J.A. 37, 54, 73, 112). 
Throughout its sixteen years’ existence, the employees of 
Smart Set were members of various locals of the Inter- 
national Ladies’ Garment Workers’ Union and Smart Set 
was a party to collective bargaining agreements with the 
Los Angeles Cloak Joint Board, affiliated with the Inter- 
national Ladies’ Garment Workers’ Union (J.A. 54). 
Hereinafter in this brief the International Ladies Garment 
Workers’ Union or its affiliates are sometimes referred 
to as the Union. At all times here relevant Smart Set 
was a member of the Los Angeles Cloak & Suit Manu- 
facturers’ Association and as such was covered by an 
agreement between the International Ladies’ Garment 
Workers’ Union and Los Angeles Cloak Joint Board of the 
International Ladies’ Garment Workers’ Union, Loca!s 55, 
58, 84, 97 and 512 and Local 994 of the Teamsters on the 
one hand and the Los Angeles Coat & Suit Manufacturers’ 
Association on the other hand, dated October 23, 1953 and 
continuing by its terms to April 30, 1957 (J.A. 37, 44, 49, 
157, 177). 

In October 1954, the two sons, with their respective wives, 
incorporated as Harou, Inc., ostensibly to manufacture 
afternoon and cocktail dresses (J.A. 30, 36), although they 
did in part manufacture ensembles and dusters which were 
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really suits and coats (J.A. 41-43, 79, 113). For a short 
period of time the father, David Solursh, was secretary- 
treasurer of the new corporation (J.A. 37, 62). And in 
October 1955, the two sons formed a partnership doing 
business under the name En Tour, ostensibly to manufac- 
ture afternoon dresses and street dresses (J.-A. 30, 31), 
but like Harou, En Tour also made an ensemble at times 
(J.A. 113). 


Harold and Colman Solursh each had an equal interest 
in both Harou, Inc. and En Tour (J.A. 92, 116). Harold 
Solursh was president of Haron, Inc., and the active man- 
aging partner in En Tour (J.A. 30, 39, 110). Colman was 
vice president of Haron, Inc., but allegedly left the manage- 
ment and operation of both Haroun, Inc. and En Tour 
largely to his brother Harold (J.A. 31, 39, 82). Colman 
devoted his full time to running Smart Set and allegedly 
visited the premises of Harou, Inc. and En Tour only to 
sign checks for Harou and En Tour and to pay his brother 
social visits (J.-A. 39, 73-74, 82). At all times here relevant 
all three businesses were located in the same building, 217 
East 8th Street, Los Angeles (J.A. 38, 48, 49, 75, 80). 
Smart Set occupied the ninth floor and the books of ac- 
counts of Harou, Inc., En Tour and Smart Set were all 
kept in the offices of Smart Set on the ninth floor (J.A. 
43,44). En Tour did not do any manufacturing but rather 
contracted out its manufacturing (J.A. 39,111). Its sample 
rooms were located on the twelfth floor of 217 East 8th 
Street (J.A. 38, 49, 75). Harou, Inc. occupied the tenth 
floor of 217 East 8th Street (J.A. 38). For the most part 
Harou does its own manufacturing although it contracts 
out part of its manufacturing (J.A. 111). 


The same employees kept the books of account of all 
three businesses (J.A. 43-44). From November 1955 to 
April 1956 receipts from sales made by En Tour were de- 
posited in Smart Set bank accounts (J.A. 114). One sales- 
man carried both Smart Set and En Tour garments (J.A. 
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114). Both Smart Set and En Tour advertised in ‘‘Cali- 
fornia Stylist’? (J.A. 83). 


Although the collective bargaining agreement applicable 
to Smart Set, and to David, Harold and Colman Solursh 
as partners therein, in full force and effect from October 
23, 1953 to April 30, 1957, contained various provisions 
preventing any member of the Association from reorganiz- 
ing his shops without notice in writing to the Union (J.A. 
170), from entering into a partnership or corporation in the 
industry unless the new firm assumes all the obligations of 
the agreement (J.A. 170-171) and from subcontracting to 
anyone other than a union contractor and then only with 
the consent of the Union (J.A. 171-172), neither Smart Set, 
nor David Solursh, Harold Solursh nor Colman Solursh 
notified the union in setting up Harou or En Tour or made 
any effort to comply with the terms of the collective bar- 
gaining agreement in respect to their relationship to the 
allegedly new businesses. Hight years earlier, when Smart 
Set had embarked on a line of ‘“‘toppers’’ cheaper than 
its usual garments, Smart Set had consulted with the Union 
and by mutual agreement a separate establishment run 
under union conditions had been set up under the name of 
‘Popper Town’? (J.A. 75-78, 111). Apparently Harold 
and Colman Solursh were dissatisfied with the conditions 
which they were required to observe to obtain the Union’s 
approval and determined to be rid of the union in their 
own business (J.A. 76-77, 112, 53). 


So far as the record discloses, the representatives of the 
International Ladies’ Garment Workers’ Union first 
learned of the existence of Harou, Inc. and En Tour in the 
latter part of 1955. At that time representatives of the 
International Ladies’ Garment Workers’ Union made an 
effort to find out the relationship between Smart Set, En 
Tour and Harou (J.A. 108, 136-137). The Los Angeles 
Cloak Joint Board filed a grievance with the Impartial 
Chairman alleging that Smart Set was violating its collec- 
tive bargaining agreement in that Harou and En Tour were 
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subterfuges by which Smart Set was having garments pro- 
duced under non-union conditions (J.A. 140-141, 45-46, 57, 
62, 92, 98, 100). 


In addition to seeking redress under its grievance ma- 
chinery against Smart Set for breach of contract, the Los 
Angeles Cloak Joint Board was interested in seeing to it 
that, regardless of whether Smart Set had breached its 
contract or not, the garments produced by Haron, Inc. and 
En Tour were made under working conditions which were 
standard in the industry in Los Angeles (J.A. 141). To 
this end the Los Angeles Cloak Joint Board was concerned 
with organizing the employees of Haron, Inc. and En Tour 
(J.A. 141). In accordance with this interest, on November 
30, 1955, Isadore Stenzor, manager of the Los Angeles 
Cloak Joint Board (J.A. 104), wrote a letter to Harou and 
En Tour stating (Res. Exh. 3, J.A. 106, 179): 


‘<Representatives of the International Ladies’ Garment 
Workers’ Union have met with you to discuss union 
organization of your shop and the possibility of reach- 


ing a contract with the union covering its membership. 
Thus far, you have failed to cooperate. 


‘‘This is to advise you that unless you change your 
position with respect to union organization, it may be 
necessary to strike and picket your shop at such time 
as the union considers opportune. 


‘¢Please inform the undersigned whether you are will- 
ing to reconsider your position.’’ 


As a result of this letter, Mrs. Selvin, the labor relations 
consultant for Haroun, Inc. and En Tour, met with Mr. Basil 
Feinberg, attorney for the International Ladies’ Garment 
Workers’ Union, accompanied by Mr. Sam Schwartz, an 
organizer for the Union, at her office on December 9, 1955 
(J.A. 106-107, 136-137, 143-144). Mr. Feinberg tried to 
ascertain from Mrs. Selvin whether Haroun, Inc. and En 
Tour were subsidiaries or affiliates of Smart Set (J.A. 
108, 136-137, 144). Mrs. Selvin replied she represented 
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Haron, Inc. and En Tour and did not represent or have 
anything to do with Smart Set (J.A. 108-109, 136-137). 
Mr. Feinberg inquired whether a strike or picketing of 
Haron, Inc. and En Tour would give rise to a charge that 
they were part of Smart Set and hence protected by the 
no-strike clauses of Smart Set’s agreement with the Union 
(J.A. 136-137, 108-109). Mrs. Selvin insisted that there 
was no connection between Smart Set and her clients and 
that her clients would not claim the protection of the collec- 
tive bargaining agreement between Smart Set and the Los 
Angeles Cloak Joint Board (J.A. 102, 107-109, 136-137, 
108-109, 143-144). 


There was no discussion at this meeting of any unioniza- 
tion of the employees of Harou, Inc., or En Tour nor was 
there any request by the union that Haron, Inc. or En Tour 
enter into any contractual arrangement with the Union. 
Likewise, it is undisputed that neither Mr. Feinberg nor Mr. 
Schwartz identified themselves as representatives of any 
specific affiliate of the International Ladies’ Garment 


Workers’ Union at this conference with Mrs. Selvin (J.A. 
107). Except for this one meeting on December 9, 1955, 
the representatives of the Union at no other time met with 
representatives of En Tour or Harou, Inc. (J.A. 32). 
Except for the one letter of November 30, 1955, the Union 
addressed no other letters to Harou, Inc. and En Tour 
(J.A. 32). 


The Union never presented any contract to Haron, Inc. 
nor En Tour (J.A. 47-48, 128, 143)., Apart from certain 
comments to Colman Solursh in his capacity as the man- 
ager of Smart Set (see pp. 8, 21-23, infra), the only claim 
that the Union ever demanded recognition from Haron, Ine. 
and En Tour rests upon the testimony of Harold Solursh 
that some time in the latter part of 1955 he received two 
phone calls: one from Jack Haas, a union representative, 
telling him to sign a contract with the union ‘‘or else’’ 
(J.A. 32, 47), who hung up when asked what he meant by 
‘tor else’? (J.A. 47); and the second one from Jack 
Spindler, another representative of the Union who allegedly 
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called Harold Solursh on the phone and asked him if he 
would like to sign a contract with the Union (J.A. 32, 
47-48). Neither Haas nor Spindler specified the kind of a 
contract which was requested (J.A. 32, 47-48). Harold 
Solursh testified unequivocally that subsequent to these 
two conversations in 1955 he was never contacted by any 
representatives of the Union (J.A. 32). 


The Union has attempted to organize the employees of 
Haron, Ine. and En Tour. Representatives of the Union 
have visited the workers in their homes and asked them 
to join the union (J.A. 144). Representatives of the Union 
have spoken to the workers over the phone (J.A. 144). 
Union circulars have been distributed on various occasions 
in front of the premises of Haron, Inc. and En Tour asking 
their employees to join the union (J.A. 144). Representa- 
tives of the Union have entertained these employees at 
‘*kaffee klatches’’ at different restaurants as part of their 
effort to induce them to join the Union (J.A. 144). The 
record contains no evidence as to how many of the em- 


ployees have joined the Union or indicated their allegiance 
to it. As hereafter set forth, in the Board election con- 
ducted on January 4, 1957, ten employees voted for the 
Union (J.A. 151). 


On July 31, 1956 the Union stationed pickets at the pre- 
mises occupied by Smart Set, Haroun, Inc. and En Tour 
(J.A. 33, 103, 109). Except for the first few days, there 
has been only one picket in the front and one picket in the 
rear (J.A. 33). While there is a dispute as to whether the 
picket signs originally carried the word “*strike’’ (J.A. 
65, 103, 110, 142) it is undisputed that if this word did 
appear it was dropped after a few days (J.A. 110). The 
picket signs thereafter, and down to the time the hearing. 
herein began, read substantially as follows (J.A. 33-34, 72, 
103, 110, 142): 


“*En Tour, Incorporated, Harou, Incorporated, Unfair 
to Organized Labor, L. A. Dress, Sportswear Joint 
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Council, I.L.G.W.U., AFL, Local 994, Teamsters Union, 
AFL, L.A. Cloak Joint Board, LL.G.W.U., AFL-CIO’’ 


In May 1957 at a time after the hearing herein began and 
before the last day of the hearing, the picket signs were 
changed to an appeal to the employees of Haron, Inc. and 
En Tour to ask them to join the Union and the name of 
L. A. Cloak Joint Board, ILGWU, AFL-CIO was dropped 
(J.A. 142, 145). 


Mr. John Ulene, the official of the Union who made the 
decision to place and maintain the pickets at Haron, Inc. 
and En Tour, testified that the sole purpose of the pickets 
was ‘‘organizational,’’ that is, ‘‘In order to ask the workers 
to join the union’’ (J.A. 129). 


The record fails to disclose what effect, if any, the picket- 
ing had upon Haron, Inc. and En Tour. At the beginning 
of the picketing the employees of Smart Set refused to 
cross the picket line and the record indicates that for some 
two or three weeks after the picketing first began Smart 
Set had difficulty in securing employees (J.A. 49, 51-53, 64, 
69, 70, 88-89, 94). In connection with their efforts to secure 
employees for Smart Set from the Union, both David 
Solursh and Colman Solursh were repeatedly reminded by 
representatives of the Union that Smart Set’s troubles 
arising from the presence of a picket line in front of its 
place of business would be over if Harold Solursh as the 
manager of Haroun, Inc. and En Tour would be persuaded 
to sign a contract with the Union (J.A. 50-53, 67, 69, 70-71, 
85, 88, 89, 94). Smart Set filed a grievance with the im- 
partial chairman under the collective bargaining agreement 
between the Los Angeles Cloak & Suit Manufacturers Asso- 
ciation and the Los Angeles Cloak Joint Board alleging 
that the union had called a strike in violation of the agree- 
ment (J.A. 61-62). The impartial chairman ordered the 
employees to go back to work (J.A. 61, 51-52). Sometime 
in the latter part of 1956 or early 1957 Smart Set went out 
of business (J.A. 37, 48-49) and the impartial chairman 
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never decided either the grievance filed by the Union against 
Smart Set based on the opening of Harou, Inc. and En 
Tour by partners in Smart Set nor the grievance filed by 
Smart Set based on the strike (J.A. 100, 139-141). 


On or about August 7, 1956, shortly after the picketing 
began, Harou, Inc., and En Tour filed a petition with the 
National Labor Relations Board asking it to conduct an 
election to determine whether their employees desired to 
be represented by the Union for purposes of collective 
bargaining (J.A. 146, 148). The union when notified of 
the petition promptly filed with the National Labor Rela- 
tions Board disclaimers in which the Union denied that 
it had ever claimed to represent a majority of the employees 
or sought recognition as the exclusive bargaining agent 
of such employees (J.A. 132-134, 138-139, 149-150, 154-156). 


Counsel for the Union understood from his conversation 
with agents of the National Labor Relations Board at 
the time he filed the disclaimers that the petition for 
an election would either be dismissed or he would be given 
opportunity to file a more formal disclaimer (J.A. 133-135, 
138-139). Since counsel for the Union was never notified 
his disclaimer was insufficient, he assumed that the petition 
would be dismissed and failed to appear at the hearing 
(J.A. 133-135, 138-139). The National Labor Relations 
Board regarded the disclaimers as ineffective in view of 
the fact that the Union continued to picket the premises of 
Harou, Inc. and En Tour, and proceeded to direct an elec- 
tion (J.A. 146-148). The Union duly requested a hearing 
as soon as it learned that the Board was disregarding its 
disclaimers (J.A. 149-150), but the National Labor Rela- 
tions Board proceeded to an election without hearing the 
Union. 


In an election conducted on January 4, 1957, in a unit 
composed of all the production and maintenance employees 
of Harou, Inc. and En Tour considered as one employer, 
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the Joint Council of Sportswear, Cotton Garment, Under- 
garment & Accessory Workers, AFL-CIO received 10 votes 
and 41 votes were cast against representation (J.A. 151). 
Accordingly, the National Labor Relations Board on Jan- 
uary 15, 1957 issued its ‘‘Certificate of Results of Election”’ 
in which it certified that a majority of the valid ballots had 
not been cast for any labor organization (J.A. 153). 


Thereafter Mrs. Selvin, the labor relations consultant for 
Haron, Inc. and En Tour (J.A. 101) filed charges with the 
National Labor Relations Board alleging that Council of 
Sportswear, Cotton Garment, Undergarment & Accessory 
Workers Union, AFL-CIO had engaged in unfair labor 
practices within the meaning of Section 8(b)(1)(A) of the 
National Labor Relations Act (J.A. 2). The General Coun- 
sel issued his complaint thereon. During the hearings be- 
fore the Trial Examiner the complaint was amended to 
add the Los Angeles Dress and Sportswear Joint Board 
as an additional party respondent (J.A. 122-125). 


On April 29, 1958, the National Labor Relations Board is- 
sued its decision and order finding that the two respondent 
unions had, subsequent to the Board’s certification of the 
results of the election issued on January 15, 1957, picketed 
Harou, Inc. and En Tour ‘‘for the purpose of securing 
immediate recognition as exclusive bargaining representa- 
tive of the employees involved’? (J.A. 21, 22, 7-8) and that 
this picketing coerced and restrained employees of Harou, 
Inc. and En Tour in the exercise of the rights guaranteed 
them by Section 7 of the Act and thereby violated Section 
8(b)(1)(A) of the Act (J.A. 8-9, 21). 


Although the Trial Examiner had confined his finding of 
unfair labor practices to the picketing prior to May 1957 
and refrained from finding that the picketing by signs 
appealing to the employees to join the union constituted 
an unfair labor practice (J.A. 9-10), the Board reversed 
him in this regard, stating (J.A. 22): 
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“‘However, Board decisions make it abundantly clear 
that this new language on the picket signs cannot be 
regarded as having altered the original object of the 
picketing, which was for recognition.’ <A finding is 
therefore warranted that the current picketing in this 
case is unlawful and, so that the Order herein may 
poet serve to effectuate the policies of the Act, we so 
fin 


“‘S Wallace Stenlake and John Baldwin G/b/a/ New Pacific Lumber 
Co., 119 NLEB No. 159; Francis Plating Co., 109 NLRB 35.’ 


The manner in which the employees of Harou, Inc. and 
En Tour were allegedly restrained and coerced by the 
picketing was explained by the Trial Examiner in language 
which the Board adopted, as follows (J.A. 8-9, 21): 


‘‘The natural and probable consequence of the posting 
of the employers’ premises as unfair, is to discourage 
employees from reporting for work, to persuade truck 
drivers and others not to make deliveries, and gener- 
ally to diminish the business being conducted at the 
picketed premises. It needs no argument to per- 
suade that this is potent pressure on the employer 
and suggests to him the desirability of granting 
the recognition requested to end the harassment of 
the picket line. Thus the employees live in a 
climate where their employers are being persist- 
ently pressed to impose on them a bargaining rep- 
resentative not of their choice. If the employer gives 
in to the pressure of the picketing, the employees 
are deprived of their rights under Section 7. If the 
employer steadfastly refuses to accede, the threat of 
diminished business and lessened employment oppor- 
tunities remains, and the employees’ job tenure is in 
jeopardy. One of the prime purposes of the Act is to 
permit employees to exercise a choice in connection 
with a bargaining representative free from economic 
coercion. I consider that such picketing as has been 
described here, in the circumstances given, does con- 
stitute an economic coercion on the employees through 
the threat to their employers’ business and through 
the attempt to enlist the economic power of the em- 
ployer to force the employees to accept an unwanted 
representative.’ 
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The Board accordingly ordered the Joint Council and 
Joint Board to cease and desist from picketing Haroun, Inc. 
and En Tour, or engaging in any other conduct, for the 
purpose of forcing Harou, Inc. and En Tour to recog- 
nize the Joint Council or the Joint Board as exclusive 
bargaining representatives of their employees when the 
Joint Council and the Joint Board do not represent a 
majority of such employees in an appropriate unit (J.A. 
23) and to post the usual notices (J.A. 23-24). 


STATUTES INVOLVED 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 65 Stat. 601, 29 U.S.C. Sees. 
151, et seq.) are as follows: 


‘¢FINDINGS AND PoLiIcIes 


‘<Section 1. The denial by some employers of the 
right of employees to organize and the refusal by some 
employers to accept the procedure of collective bar- 


gaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the nec- 
essary effect of burdening or obstructing commerce 
by (a) impairing the efficiency, safety, or opera- 
tion of the instrumentalities of commerce; (b) oc- 
curring in the current of commerce; (c) materially 
affecting, restraining, or controlling the flow of raw 
materials or manufactured or processed goods from or 
into the channels of commerce, or the prices of such ma- 
terials or goods in commerce; or (d) causing diminu- 
tion of employment and wages in such volume as sub- 
stantially to impair or disrupt the market for goods 
flowing from or into the channels of commerce. 

‘‘The inequality of bargaining power between em- 
ployees who do not possess full freedom of association 
or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership 
association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent busi- 
ness depressions, by depressing wage rates and the 
purchasing power of wage earners in industry and by 
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preventing the stabilization of competitive wage rates 
and working conditions within and between industries. 


* * * 


‘‘ DEFINITIONS 


“*(3) The term ‘employee’ shall include any em- 
ployee, and shall not be limited to the employees of a 
particular employer, unless the Act explicitly states 
otherwise, * * * 


““See.2*°* 8 


@ 2 s 
‘““RicHTts oF EMPLOYEES 


“Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
eerted activities for the purpose of collective bar- 
gaining or other mutual aid or protection, and shall 
also have the right to refrain from any or all of such 
activities except to the extent that such right may 
be affected by an agreement requiring membership in 
a labor organization as a condition of employment as 
authorized in section 8 (a) (3). 


‘““Usram Lasor Pracrices 
*¢See. Ss *#ee 


**(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


**(1) to restrain or coerce (A) employees in the ex- 
ercise of the rights guaranteed in section 7: Provided, 
That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with re- 
spect to the acquisition or retention of member- 
ship therein, or (B) an employer in the selection 
of his representatives for the purpose of collective 
bargaining or the adjustment of grievances. 


**(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an employee 
with respect to whom membership in such organiza- 
tion has been denied or terminated on some ground 
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other than his failure to tender the periodic dues and 
the initiation fees uniformly required as a condition 
of acquiring or retaining membership. 

° * s 


“*(4) to engage in, or to induce or encourage the em- 
ployees of any employer to engage in a strike or a con- 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commod- 
ities or to perform any services, where an object there- 
of is: (A) forcing or requiring any employer or self- 
employed person to join any labor or employer organ- 
ization or any employer or other person to cease using, 
selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, man- 
ufacturer, or to cease doing business with any other 
person; (B) forcing or requiring any other em- 
ployer to recognize or bargain with a labor or- 
ganization as the representative of his employees un- 
less such labor organization has been certified as the 
representative of such employees under the provisions 
of section 9; (C) forcing or requiring any employer 
to recognize or bargain with a particular labor organ- 
ization as the representative of his employees if another 
labor organization has been certified as the representa- 
tive of such employees under the provisions of sec- 
tion 9; (D) forcing or requiring any employer to 
assign particular work to employees in a particular 
labor organization or in a particular trade, craft, or 
class rather than to employees in another labor organi- 
zation or in another trade, craft, or class. * * * 


‘CREPRESENTATIVES AND ELECTIONS 


“‘Sec. 9(a) Representatives designated or selected 
for the purposes of collective bargaining by the major- 
ity of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all 
the employees in such unit for the purposes of col- 
lective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employ- 


tient: **** 


*“(¢) bed ee 
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**(3) No election shall be directed in any bargaining 
unit or any subdivision within which, in the preceding 
twelve-month period, a valid election shall have been 
held. * * * 


* ~ ° 
‘‘LiwiraTions 
‘‘See, 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike or to affect the limitations or qualifi- 
cations on that right.’’ 


STATEMENT OF POINTS 


The points upon which the Joint Council and the Joint 
Board intend to reply are as follows: 


1. The Board’s finding that the purpose of the picketing 
was to secure immediate recognition as exclusive bargain- 
ing representative must be set aside as it rests upon an 
unwarranted legal assumption instead of upon evidence 
and is in any event conjectural and speculative. 


2. Picketing by a minority union for immediate recogni- 
tion as exclusive bargaining representative does not vio- 
late Section 8(b)(1)(A) of the National Labor Relations 
Act as amended. 


SUMMARY OF ARGUMENT 


I. The Board’s finding that the purpose of the picketing 
was to secure immediate recognition as exclusive bargaining 
representative is without any warrant in the record. The 
Union never presented any contract to Harou, Inc. or En 
Tour. Its only written communication, sent more than a 
year prior to time of the picketing which was found to 
constitute the unfair labor practice, limited the contract 
which the Union wished to discuss to a members only 
contract. There is not a single word of testimony which 
supports the inference that any oral requests for a con- 
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tract had reference to exclusive recognition rather than 
a members only contract. Picketing to secure a members 
only contract would have been for a lawful purpose and 
hence proper even under the Board’s theory. Furthermore, 
the oral requests for a contract, if any, admittedly ante- 
dated the Board election by a number of months and were 
never renewed after the Union lost the election. 


The only testimony is that the picketing was solely for 
organizational purposes. This testimony was entitled to 
credence. The Board, itself, on similar facts, has often 
found that picketing was aimed at organizational rather 
than recognitional objectives. Experts in the field of 
labor relations attest to the fact that unions do picket in 
just the manner here involved for the purpose of organ- 
izing employees. Organizational picketing serves the 
function of protecting union standards in the industry 
and might more properly be designated protective picket- 
ing. The daily reminder of the unions, continued interest 
forces many employers to maintain union standards for 
fear that any poorer treatment of employees will provoke 
their adherence to the union. The employer in such 
situations defeats union organization by maintaining 
union standards without his employees having to share 
the financial obligations of the union. His employees 
thereby become ‘‘free riders’? under union standards 
maintained by the presence of a picket line. In this 
manner the union prevents any undercutting of union 
standards by the non-union employer. When thus viewed 
it will be seen that organizational picketing serves a valid 
and legitimate function and is not a device aimed at 
coercing immediate recognition without first achieving 
majority status. The Board here completely ignores this 
function of organizational picketing. Instead it proceeds 
on the false theory that all picketing after the loss of an 
election is designed to force the employer by economic 
pressure to sign an exclusive bargaining contract. 
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Il. Even if the object of the picketing were for 
immediate recognition, such picketing in the circumstances 
here presented did not either in fact or in law restrain or 
coerce employees within the intent of Section 8(b) (1) (A) 
of the Act. 


A. The Board did not base its determination that the 
picketing coerced or restrained the employees of Harou, 
Ine. or En Tour on the evidence but rather proceeded upon 
the theory that picketing for immediate recognition by a 
minority union necessarily restrains and coerces em- 
ployees. Here there was no showing and no finding that 
the picketing constituted an appeal to anyone to refrain 
from crossing the picket line or to refrain from dealings 
with Harou, Inc. or En Tour either as a customer, seller, 
deliverer of goods or otherwise, Thus, if the Union here 
was seeking immediate recognition it did so solely by 
appeals to employees to join the union, and not by any 
invoking of economic pressure against the business of the 
employer. Such a method of seeking recognition has no 
possible restraining or coercive effect on employees. 
Indeed in the modern setting, employees of a non-union 
plant instead of being restrained and coerced by a picket 
line more often rejoice in the fact that the picket line 
leads their employer to observe union standards without 
the cost to the employees of sharing union expenses. The 
employees consciously become free riders, and their only 
fear is that the union will remove the picket line and then 
their employer may deviate from union standards in which 
event the employees will be obliged to join the union and 
pay its due and initiation fees or endure non-union wages, 
hours and working conditions. 


B. Moreover, even if the picketing were for immediate 
recognition and did seek to exert economic pressure 
against Harou, Inc. and En Tour, it did not as a matter 
of law constitute the kind of restraint and coercion which 
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Congress intended to reach by Section 8(b)(1)(A) of 
the Act. 


1. The holding in N.L.R.B. v. International Rice Milling 
Co., Inc., 1951, 341 U.S. 665, that none of the provisions 
of Section 8(b) of the National Labor Relations Act, as 
amended, could be construed so as to diminish the unions’ 
traditional right to picket unless it is specifically so pro- 
vided, precludes construing the vague words ‘‘restrain or 
coerce”? as diminishing the right of a union to picket for 
recognition. 


2. Congress by expressly banning by the provisions of 
Section 8(b) (4)(C) picketing for recognition when a labor 
organization has been certified, manifested the intention 
that picketing for recognition by a minority union was 
permissible when no union has been certified. The legis- 
lative history of Section 8(b)(4)(C) confirms this inter- 
pretation of the statute. 


3. The legislative history of Section 8(b)(1)(A) 
establishes that Congress did not intend thereby to prohibit 
any form of peaceful picketing directed at an employer 
but rather was concerned with physical violence to em- 
ployees, denial of ingress or egress to the plant, or direct 
threats of economic reprisal against specific employees. 
Thus, the remote and indirect effect upon employees of 
peaceful picketing by a minority union for recognition do 
not constitute restraint and coercion within the meaning 
of Section 8(b)(1)(A). 


4. Strong considerations of policy support the right of 
a minority union to picket for recognition whenever there 
has been no certification of a representative by the Board. 
Unless organized workers have an effective means of 
exerting pressure on unorganized segments of the industry, 
the organized worker will be unable to protect his wages 
and standards of employment, for the competition of the 
lower paid worker will render it impossible for employers 
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in organized segments of the industry to maintain union 
standards. Picketing is the only effective method that 
organized labor has ever been able to devise to protect 
union standards and to organize and secure bargaining 
rights in the unorganized segments of an industry. 


Congress recognized that stabilization of conditions 
within an industry required employees to organize em- 
ployees of other employers. Congress also eschewed any 
policy of making its election procedures the exclusive 
method of securing recognition. Rather Congress left 
unions free to resort to self help by the traditional methods 
of primary strikes and picketing of the primary employer 
to achieve organization and recognition. To hold that 
once a union had lost an election, it could no longer 
untilize these traditional methods of reaching employees 
who had voted against representation in a Board election, 
would be to create a category of employers whose under- 
cutting of union standards would be a continually existing 
menace to unions unable to resort to any effective measures 
of self-protection. 


ARGUMENT 
L 


THE BOARD’S FINDING THAT THE PURPOSE OF THE PICKET- 
ING WAS TO SECURE IMMEDIATE RECOGNITION AS 
EXCLUSIVE BARGAINING REPRESENTATIVE, MUST BE SET 
ASIDE AS IT RESTS UPON AN UNWARRANTED LEGAL 
ASSUMPTION INSTEAD OF UPON EVIDENCE. AND IS IN 
ANY EVENT CONJECTURAL AND SPECULATIVE. 

The Board itself made no independent appraisal of the 
evidence, but adopted the Trial Examiner’s finding that 
the picketing conducted from July 1956 to May 1957 had 
as its purpose the securing of immediate recognition from 
Harou, Inc. and En Tour of the Joint Council as the 
exclusive collective bargaining representative of their 
employees (J.A. 6-10, 21-22). The Board’s order here 
cannot stand if as we contend this finding is without 
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Support in the evidence, for the Board’s determination 
that the picketing restrained and coerced employees rests 
upon the Board’s finding that the picketing was aimed at 


foisting an unwanted bargaining representative upon them 
(J.A. 9, 21). 


With respect to the purpose of the picketing, the Board 
on the basis of a rule of law enunciated in other cases? 
and not on the basis of an appraisal of the evidence in 
this case, went even further than the Trial Examiner and 
found that the picketing conducted after the change of 
the wording on the picket signs in May 1957 to appeal 
to employees to join the Union, was likewise for the 
objective of securing immediate recognition as the ex- 
clusive bargaining representative (J.A. 23). The validity 
of this further finding of the Board is not in and of itself 
dispositive of the validity of the Board’s order but it is 
of significance here as it makes clear that, irrespective 
of whether or not the earlier picketing was for recognition, 
the Board actually has enjoined the Joint Council and the 
Joint Board from engaging in any picketing of Harou, Inc. 
and En Tour, for under the Board’s theory all picketing 
whatever the form of the appeal on the picket signs, is to 
secure immediate recognition. 


There is not a single word of testimony nor a single 
exhibit in the record to support a finding that any repre- 
sentative or affiliate of the Union ever requested Harou, 
Inc. or En Tour to recognize anyone as the exclusive 
bargaining representative of its employees. Admittedly, 
the Union never presented any contract to Harou, Ine. 
or En Tour (J.A. 47, 48). The only written communica- 
tion from any representative of the Union to Haron, Ine. 


1The Board cited Wallace Stenlake and John Baldwin, @/o/a New Pacific 
Lumber Co., 119 NLRB No. 159; Francis Plating Co., 109 NLRB 35 as estab- 
lishing ‘‘that this new language on the Picket signs cannot be regarded as 
having altered the original object of the picketing which was for recogni- 
tion’’ (J.A, 22). 





21 


and En Tour, the letter of November 30, 1955 from 
Stenzor, expressly limited the contract which the Union 
wished to discuss to a ‘‘contract with the union covering 
its membership’* (J.A. 179). The Trial Examiner com- 
pletely ignores this letter in his Intermediate Report, 
adopted by the Board in this regard. Not only does 
he fail to mention this letter but he goes further 
and states that no request for recognition as bargaining 
representative of its members was ever made of the 
employers (J.A. 8). There was no dispute that the letter 
of November 30, 1955 from Stenzor to Harou, Inc. and 
En Tour was duly sent and received. Indeed, this fact 
was stipulated (J.A. 106). Stenzor admittedly was the 
general manager of the Los Angeles Cloak Joint Board 
of the International Ladies’ Garment Workers’ Union 
(J.A. 104) and his authority to send the letter on behalf 
of the Union has never been questioned. 


There is no testimony in the record from which it can 
be inferred that on any occasion upon which any repre- 


sentative of the Union allegedly made an oral demand on 
any representative of Harou, Inc. or En Tour to sign 
a contract that they had reference to anything but a 
“‘members only’? contract. The only specific evidence of 
any request from the Union to Harou, Inc. and En Tour 
for a contract, which the Trial Examiner mentions in 
his Intermediate Report, is the testimony of Colman 
Solursh that Sam Schwartz, business agent of the Joint 
Council, in August 1956 told him that he should sign a 
contract, presumably with the Joint Council (J.A. 8). 
Schwartz denied that he had asked Colman Solursh to 
sign a contract (J.A. 143). But even if his denial is dis- 
believed as it was by the Trial Examiner (J.A. 8) nothing 
in Colman Solursh’s testimony suggests that Schwartz 
had reference to a contract for exclusive recognition. The 
testimony is vague and even leaves considerable doubt 
that Colman Solursh regarded himself as being addressed 
in & capacity as a representative of Harou, Ine. or 
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En Tour rather than of Smart Set on the occasion in 
question. Throughout Colman Solursh’s testimony, he 
portrays himself as the manager of Smart Set and as 
dealing with the Union solely on behalf of Smart Set. 
In his difficulties in securing employees for Smart Set 
from the International Ladies’ Garment Workers’ Union 
after the picketing of the building housing all three 
businesses, Colman Solursh repeatedly was reminded that 
if he could get his brother Harold in his operations in 
Harou and En Tour to observe union standards, Smart 
Set would not have the complications of the picket line in 
front of the building (J.A. 68-70, 71, 88-89, 94). In each 
instance, Colman Solursh had disclaimed authority and 
told the Union to deal directly with his brother (J.A. 
69-70). The Trial Examiner apparently seized on the 
one item of testimony in which Colman Solursh testified 
that the representatives of the Union spoke to him in a 
capacity other than as the brother of the owner of Haron, 
Ine. and En Tour, about a contract between Harou, Inc. 
and En Tour and the Union. The full testimony of 
Colman Solursh on direct examination as to the alleged 
demand of Schwartz for a contract is as follows (J.A. 70) : 


‘“*Q. (By Mr. Abrams) Did anyone ever ask you 
yourself, to sign a contract with the union? A. Well, 
I was stopped before that particular—by the gentle- 
man here (indicating). 

““Q. By what gentleman? A. Sam—I forgot his 
last name. 

‘‘Q. You mean the man sitting here on Mr. Fein- 
berg’s left? A. That’s correct, I was stopped out in 
the street. 

‘*Mr, Abrams: Let the record show that this man’s 
name is Sam Schwartz. 

‘“‘The Witness: Sam Schwartz. I beg your pardon. 
Sam Schwartz and another chap, I have forgotten his 
name, I know him casually, who is in charge of the 
picket line and they stopped in a friendly conversa- 
tion on the corner that we would have no trouble if 
I could possibly get my brother to see the benefits of 
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having a union contract. After the picket lines were 
disassembled, the mass picket lines, I was also stopped 
by these two gentlemen, approximately the same 
words. I can’t remember the exact words that were 
spoken to me. It would be rather impossible, but it 
was generally on that idea. 

‘*Q. (By Mr. Abrams) When did you say that you 
spoke with Mr. Schwartz and the other gentleman 
spoke to you? When was that? A. It was approxi- 
mately maybe a week after the mass picket line, when 
the mass picket line was dispersed with, these two gen- 
tlemen still came around. 

“‘Q. What two gentlemen? A. Sam Schwartz—I 
know the gentleman by name. I know him casually. 
It was approximately a week after that, I should sign 
a contract inasmuch as they know that I am part of 
these particular firms.”’ 


On cross examination Colman Solursh testified as to 
this conversation as follows (J.A. 94): 


‘‘Q. When did this take place? A. That took place 
downstairs after the picket line was formed. 

“Q. By ‘downstairs,’ you mean in front of 217 East 
8th? A. In front of 217 East 8th, that is correct. 

‘‘Q. What did Mr. Schwartz say? A. Well, exactly 
who said what, I couldn’t give you exactly. I know 
the conversation was between the two men directed to 
me, and that I should talk to my brother, that things 
would be a lot easier if Harou would sign a contract 
with them. 

‘‘Q. That was on the occasion when the people of 
Smart Set didn’t show up for work? A. That’s 
correct.’ 


Aside from this inconclusive testimony the only other tes- 
timony in the record about any alleged demand on Harou, 
Ine. or En Tour for a contract is that of Harold Solursh 
with respect to the telephone calls in 1955, one from Jack 
Haas and the other from Jack Spindler (J.A. 32, 47). 
Nothing in Harold Solursh’s testimony affords any basis 
for inferring that the alleged request for a contract was 
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for exclusive recognition rather than a members only 
contract. 


All the representatives of the Union who testified denied 
that the Union had ever claimed to represent a majority 
of the employers of Harou, Inc. or En Tour or had ever 
sought exclusive recognition (J.A. 128, 129, 133, 138, 
142-143). 


A members only contract would, of course, have been 
perfectly legal. An employer and a union are entirely 
free at any time to enter into a members only contract 
unless another union has been certified as the exclusive 
collective bargaining representative. See Consolidated 
Builders, Inc., 1952, 99 NLRB 972,.975, where the Board 
said: 

**As it is not a violation of the Act for an employer 
to enter into an agreement with a union at a time 
when there is no representative complement in its 
employ unless the employer extends exclusive recogni- 
tion to that union, it follows that the Respondent did 
not independently violate Section 8(a)(1) of the Act 
by entering into the April 6 agreement with the 
Operating Engineers.’ (Emphasis the Board’s) 


“‘5In the Hoover Company, 90 NLRB 1614, 1618, the Board pointed 
out that an employer may grant recognition to each of two unions on 
a members only basis; a fortiorari, therefore, an employer may grant 
recognition on a non-exclusive basis to a minority union where, as here 
there was no rival union claim,’’ 


Over the years the Board has normally refused to infer 
from ambiguous evidence that a minority union had meant 
to seek an exclusive recognition contract when it sought a 
contract. Rather, in the absence of clear proof that the 
union was seeking a contract which would have violated 
the law, the Board has inferred that the union was acting 
within the law and seeking a members only contract. See 
for instance, Electronics Equipment Co., 1951, 94 NLRB 
62, 63, where the Board said: 


‘Tt is not at all clear from them, however, that the 
contract sought was one embracing. exclusive 
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recognition for Local 65 and that the latter would not 
have been satisfied with something less, at least while 
the petition of its rival was pending.’’ 


The United States Court of Appeals for the Second 
Circuit remanded the Electronics case to the Board for 
clearer findings on this matter stating (N.L.R.B. v. 
Electronics Equipment Co., 1951, 194 F. 2d 650, 652, 
653-654) : 


‘“‘The employer argues (and the trial examiner held) 
that the sending of the letters was not a protected 
activity, because the letters had an unlawful purpose, 
i.e., to coerce the employer into recognizing Local 65 
at a time when to do so would have been an unfair 
labor practice by the employer. 


* ° i s * 


‘““True, in these letters, they additionally asked that 
‘the employer agree to sit down to negotiate a 
contract’ and ‘that the firm negotiate in good faith 
with the Union of our own choice.’ * * * it is very 
far from clear, on the evidence now before us, that 
the workers, by a strike or otherwise, would have 
pursued the aim of an exclusive bargaining contract 
if they had attained reinstatement. * * * As the 
Board noted, it is not certain that the letters demanded 
an exclusive bargaining contract for Local 65 at all. 
The writers might have had in mind something like 
a members-only contract to insure satisfactory 
reinstatement and working conditions for themselves 
alone * * ° 


e * * * * 


«c# * * Consequently before calling the sending of the 
letters unprotected, because conducted for an illegal 
purpose, we will remand the case to the Board for the 
taking of additional evidence and the making of a 
finding of fact on the question of whether, in the 
context in which they were written, the letters showed 
that the employees intended in fact to pursue the aim 
of an exclusive-bargaining contract.’ 
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In the instant case a members only contract would not 
have foisted an unwanted representative on any employee. 
Hence picketing for such a contract would not have been 
for an unlawful objective. Nor would it have coerced or 
restrained any employee in the manner in which the Board 
found that the picketing for an exclusive recognition 
contract did. Picketing for a members only contract in- 
volved no request that the employer impose upon any 
employee any representative in derogation of his rights 
under Section 7 of the Act. 


If, however, there was ever a demand for an exclusive 
recognition contract, since the last demand for any con- 
tract was in August 1956, several months prior to the 
Board election in January 1957 (J.A. 151), there is no 
basis for inferring that the Union was continuing to 
demand an exclusive recognition contract after it lost the 
election. It is not usual for unions to demand exclusive 
recognition after losing an election. In the absence of 
evidence of such a demand, there is no basis for the 


Board’s finding that subsequent to the election the Board 
was picketing to secure exclusive recognition because 
earlier it had allegedly made such a demand. 


No aspect of the wording of the picket signs pointed to 
the purpose of the picketing as directed to an exclusive 
recognition contract. The only testimony as to the purpose 
of the picketing was that it was for organizational 
purposes (J.A. 129). In other cases in which the Board 
has refused to find that picketing by a minority union 
was directed to organizational purposes rather than 
exclusive recognition the Board has pointed to the absence 
of evidence that the union was making any effort to 
organize the employees. Reiail Clerks International 
Association and J. C. Penney Co., 1958, 120 NLRB 189; 
Local 1232 Paint Makers Union and Andrew Brown Co., 
1958, 120 NLRB No. 89. Here the union visited employees 
of Harou, Inc. and En Tour in their homes and asked 
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them to join the union (J.A. 144). The Union called them 
on the phone (J.A, 144). On various occasions the Union 
handed out circulars in front of the shop asking them to 
join (J.A. 144). The Union entertained the employees at 
‘‘kaffee klatches’’ at different restaurants in an effort to 
persuade them to join the Union (J.A. 144). 


The Trial Examiner suggests that the use of the word 
‘unfair’? on the picket signs could only have had 
reference to an assumed charge that Harou, Ine. and 
En Tour were unfair because they did not accord the 
Union exclusive recognition (J.A. 8, 9,n.2). But it is just 
as realistic to assume the unfairness referred to the 
failure to accord a members only contract. Actually, the 
word ‘‘unfair’’ is normally understood as connoting no 
more than that the picketed employer was not operating 
under union standards. The Board in earlier decisions 
has construed such picketing as organizational in character. 
For instance in Local 74, United Brotherhood of 
Carpenters and Watson’s Specialty Store, 1948, 80 NLRB 
533, the Board held that picketing of a non-unionized store 
as ‘‘unfair’’ did not coerce or restrain its employees in 
violation of Section 8(b)(1)(A) of the Act. The Board 
there construed the purpose of the picketing as designed 
to demonstrate the strength of the union to non-union 
employees and persuade them to join the union. The 
Board said (80 NLRB at 546, 548): 


‘‘Realistically, it must be accepted that the picketing 
of Watson’s by Local 74 both before and after 
August 22 was part and parcel of a campaign by the 
Respondents to unionize Watson’s installation em- 
ployees. 


* ° * * * 


«ce * * the picketing was intended to demonstrate to 
non-union workers that it was to their advantage to 
become union members.’’ 
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Such leading authorities on trade union techniques as 
Frankfurter & Greene, The Labor Injunction (1930), 
p. 204, recognize picketing as an organizational device in 
just such situation as is here involved. They state: 


‘¢Recognition of the social utility and, indeed, of the 
necessity of trade unions implies acceptance of the 
economic and social pressure that can come from 
united action. * * * extension of its membership by 
a trade union may become a condition of retention 
of gains already won and a requisite of further gains 
in the betterment of industrial conditions. And so, a 
union imperilled by the fact that its employer, subject 
to union restrictions, may be unable to compete with 
non-union employers in the same or a related industry, 
may seek * * * to unionize those plants by diverse 
appeals to the non-union employees or to the public. 
By picketing and by debate directed to non-union 
employees and by appeals to the world at large, it 
may bring new recruits within the orbit of trade 
unionism.”’ 

The reasoning of the Board in the instant case seems 
to be that all picketing involves a demand for recognition 
because only by granting the union recognition can the 
employer rid himself of the picketing. But here the Union 
by specifying before the picketing began that it was a 
contract for its members that was sought (J.A. 179), gave 
every reason for supposing that the requested contract 
for its members would have ended the picketing. 


Nor is there any basis for inferring that the Union 
sought even exclusive recognition without first having se- 
cured the adherence of a majority of the employees. Eco- 
nomic pressure upon the employer, if there is any, is not 
necessarily aimed at obtaining current recognition or a 
contract. An employer may lawfully urge his workers to 
join a union. Section 8(¢); Thomas v. Collins, 1945, 323 
U.S. 516, 537-538; N.L.R.B. v. Corning Glass Works, 1953, 
1 Cir., 204 F. 2d 422, 427; Heintz Mfg. Co., 1953, 103 
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NLRB 768, 769; Daykin, The Employer’s Right to Free 
Speech Under the Taft-Hartley Act, 1952, 37 Iowa L. Rev. 
212, 239-241; ef. Ford Motor Co. v. United States, 1948, 
335 U.S. 303, 316-320. And if it is lawful for an employer 
to urge his workers to join a union, it is likewise lawful 
for the union to take lawful measures to have the em- 
ployer do so. The normal presumption is that one acts 
within the law unless the contrary is clearly demonstrated. 
The picketing by the Union here, if directed at Haroun, 
Inc. and En Tour at all, as distinguished from their 
employees, must therefore be presumed to have had as 
its object the lawful one that they persuade their em- 
ployees within the limits of permissible free speech, rather 
than the unlawful one that they immediately recognize the 
Union as bargaining agent. New York University, 1950, 
Third Annual Conference on Labor, 544-545. 


A notion that all picketing involves a demand for 
recognition cannot serve as evidence to support a finding 
of fact in the instant case. Nor is it true that all picketing 
involves a request for recognition, The court decisions 
refusing to hold that picketing in the presence of a 
certified representative necessarily violates Section 
8(b)(4)(C) are ample authority to the contrary. We call 
particular attention to the cases of Douds v. Local 50, 
Bakery and Confectionery Workers’ International Union, 
2 Cir, 1955, 224 F. 2d 49, affirming 127 F. Supp. 534; 
Douds v. Local 1250, Retail Wholesale Dept. Store Union, 
2 Cir., 1949, 173 F. 2d 765, 770. In the Bakery Workers 
case the court said (224 F. 2d at pp. 51-52): 


‘‘We are not prepared to hold that all post- 
certification picketing is forbidden. * * * In so far 
as the picketing was intended to influence Arnold’s 
employees it was merely propaganda for the AFL 
union, which might result in diminishing membership 
in the certified union so that Local 50 would get a 
majority when another election should be held. We 
do not understand this to be a prohibited objective. 
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* * * During the picketing Local 50 made no demand 
to be recognized as the bargaining representative of 
Arnold’s employees. * * * At the injunction hearing 

* * a business agent of Local 50 testified that he 
could think of nothing Arnold could do that would 
cause removal of the pickets, since their purpose was 
merely to inform the public. 

“In our opinion the district court was well justified 
in concluding that there is not reasonable cause to 
believe that appellee has engaged in or is engaging in 
an unfair labor practice within the meaning of 29 
USCA § 158(b) (4) ( (C).”? 


The New York Court of Appeals set aside a finding of 
fact that organizational picketing was intended to force 
employer recognition in Wood v. O’Grady, 1954, 307 N.Y. 
532, 122 N.E. 2d 386. 


In an excellent note on the foregoing case (Labor 
Relations — Peaceful, Organizational Picketing Held Not 
Subject to Injunctive Orders, 24 Fordham L. Rev. 292, 293, 


294, 295, Summer 1955), it is stated: 


‘‘The most noteworthy aspect of the decision, is its 
affirmation of the ences of a picket line being 
directed at the employees rather than at the employer. 


««* * © Picketing, as in this case, for the purpose of 
influencing the employees to join a labor union is 
termed ‘organizational’ picketing * * * 


«c# * © The instant case constitutes a vote of con- 
fidence in the responsible segments of both labor and 
management. It places on them the duty of inform- 
ing the public of the possibility of picket lines having 
different motives. A public made aware through 
education that various types of picketing are possible 
and legal may well be moved to investigate the aims 
of each picket line with which it is confronted and 
base its actions upon a rational evaluation of the 
merits of the particular picket line. This education 
is more to be desired than judicial bars to the exercise 
of a form of free speech, on the sole grounds that the 
public does not, at present, understand what is being 
done.’’ (Emphasis the author’s) 
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In past years the Board often held that a demand for 
recognition or bargaining is not inherent in organizational 
picketing, even where—unlike the instant case—the picket- 
ing is directed in part at cutting off deliveries. Smuth’s 
Hardware Co., 1951, 93 NLRB 1009, 1010; Hamilton’s Lid., 
1951, 93 NLRB 1076, 1078; General Paint Corp., 1951, 95 
NLRB 539, 540-541. 


The Board in its decision in the instant case and in sev- 
eral other recent cases has manifested an incredulity that 
organization can be the true aim of picketing, in effect re- 
fusing to believe that unions seek members by putting a 
picket sign in front of their places of employment. In this 
respect we submit that the Board fails to understand the 
manner in which organizational picketing in fact operates 
in the present day situation in the United States. 


When a small non-union shop suddenly appears in an 
otherwise organized industry, the stationing of pickets in 
front of the plant usually leads either to the employees’ 
joining the union or the employer’s establishing union 
standards. Unless the employer meets union wages and 
other benefits, the employees usually join the union. To 
prevent this the employer conforms to the union pay scale 
and standards and then expressly or impliedly says to his 
employees, ‘‘Why join the union. You’ll only be paying 
dues without getting anything that you don’t already have.” 
So long as the pickets are maintained the employer re- 
frains from dropping below union standards. His hope is 
that the union will tire and forget him and then he can 
gradually move further and further away from union con- 
ditions. In industries which are only partially or poorly 
organized the same principle is operative, only there is a 
less well defined union standard to which employees can 
point as something to be met or else they will join the union. 


Picketing in these circumstances serves the legitimate 
union function of preventing the undercutting of union 
standards by the non-union firm which otherwise would 
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threaten union standards in the organized segments of the 
industry. It is a less satisfactory method of maintaining 
union standards than the collective bargaining contract, 
whether on a members only basis or as exclusive bargain- 
ing representative, because the union must maintain a 
day - to-day vigilance, involving usually the cost to the 
union of a day’s wages to each of one or more pickets. 
A contract is usually for a term whereas standards main- 
tained by picketing usually deteriorate as soon as the 
pickets are withdrawn. Furthermore the employees of the 
non-union employer who thus achieve the benefits of union 
standards assume the status of ‘‘free riders.’? They have 
all the benefits which the union secures for its members 
but share in none of the costs. 


This sort of picketing, while organizational in its aim 
and methods, also serves to protect the union from the 
undercutting effects upon unionized employers of non- 
union firms. In fact, it might more properly be termed 
protective picketing. The union neither intends that such 


picketing secure immediate recognition for the union 
before the majority of the employees of the picketed plant 
join nor does the employer so construe the picketing. 


Accordingly, the Board’s finding that the picketing had 
as its object the immediate recognition of the Union must 
be set aside by this Court as unsupported by the evidence. 
It is based altogether on conjecture and speculation, and 
that is not enough. 


It is fundamental that where conduct may have one of 
two conflicting motives, a trier may not find the motive to 
have been the illegal, rather than the legal, one without 
some substantial evidence to sustain such a selection. 
N.L.R.B. v. Falls City Creamery, Co., 8 Cir., 1953, 207 
F. 2d 820, 829. Such evidence is absent here. 
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It must always be remembered that the General Counsel 
of the Board had the burden of proving that the objective 
of the picketing was immediate recognition. That burden 
cannot be met by conjectural findings. In cases against 
employers, the courts have repeatedly held that conjecture 
and suspicion are insufficient basis for an order. E.g., 
N.L.RB. v. Clearwater Finishing Co., 4 Cir., 1954, 216 
F. 2d 608; N.L.R.B. v. W. T. Grant Co., 4 Cir., 1953, 208 
F. 2d 710, 712; N.L.R.B. v Cleveland Trust Co., 6 Cir., 
1954, 214 F. 2d 95, 99, 100; N.D.R.B. v. New Madrid Mfg. 
Co., 8 Cir., 1954, 215 F. 2d 908, 913. 


That elementary and sensible rule is no less applicable in 
cases against unions. 


IL 


IF THE PICKETING HERE WAS FOR IMMEDIATE RECOGNITION. 
NEVERTHELESS. IT DID NOT RESTRAIN OR COERCE EM- 
PLOYEES IN THE EXERCISE OF THEIR SECTION 7 RIGHTS. 
WITHIN THE MEANING OF SECTION 8 (b) (1) (A) OF THE 
NATIONAL LABOR RELATIONS ACT, AS AMENDED. 

Assuming arguendo that the Union did picket for 
recognition, such conduct did not violate Section 
8(b)(1)(A) of the National Labor Relations Act, as 
amended. The Board made no finding that the picketing 
here conducted by the Union did in fact coerce or restrain 
any employees. Rather the Board based its finding that 
the picketing restrained and coerced the employees of 

Harou, Inc. and En Tour upon the legal theory which the 

Board had evolved in its decision in the Curtis Brothers 

case, 119 NLRB No. 33, now pending before this Court 

sub nom. Drivers, Chauffeurs and Helper’s Local 639, 

International Brotherhood of Teamsters, Chauffeurs, 

Warehousemen and Helpers of America v. NLRB., 

No. 14,347. Thus in the instant case, the Board after 

expressly adopting the Trial Examiner’s findings that the 

Union picketed for recognition at a time it did not 

represent a majority, said: ‘‘In these circumstances, a 

finding of a Section 8(b)(1)(A) violation by the Joint 
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Council is required by the Board’s recent decision in the 
Curtis Brothers case’? (J.A. 21). The Board made no 
other findings as to the impact or effect of the picketing 
or as to the manner in which the employees of En Tour 
or Harou, Inc. were restrained and coerced. 


In the Curtis Brothers case the Board’s reasoning as 
to the manner in which employees are restrained or coerced 
by picketing for recognition by a minority union was as 
follows: In all circumstances a union which conducts 
picketing ‘‘seeks to cause economic loss to the business’’ 
picketed. ‘‘Damage to the employer during such picketing 
is a like damage to his employees’’, because to the extent 
that the employer’s business suffers the union is 
‘‘depriving them of the opportunity to work and be paid’’. 
This constitutes a ‘‘form of coercion’’. 


In the instant case the evidence affords no basis for find- 
ing that the Union intended, or had any reason to assume, 
that the picketing would cause any business loss to Harou, 
Ine. or En Tour or that any employee either in fact did 


believe, or could reasonably have believed, that any loss to 
him directly or indirectly could result from the picketing. 
We accordingly believe this is a case which this Court may 
decide on its facts without reaching the broader question 
of whether Section 8(b)(1)(A) does cover a situation in 
which picketing actually has the effect which the Board 
assumes in the Curtis Brothers case. 


A. 


The Board here did not find as a fact, and there is no evi- 
dence which would support a finding of fact, that even 
if the picketing was for immediate recognition, it had 
any possible coercive or restraining effect on the em- 
ployees of Harou. Inc. and En Tour. 


So far as either the record or the findings of fact 
respecting the instant case are concerned, the picketing 
here was nothing but an attempt to persuade—an appeal 
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to reason—and not an attempt to inflict economie loss on 
the employer or employees of Harou, Ine. and En Tour. 


There has never been any contention that the Union 
ever tried to stop deliveries to or from Harou and En Tour. 
There has never been any contention that the Union has 
ever tried to cause any employee to refrain from working 
for Harou and En Tour. There has never been any con- 
tention that the Union has appealed to consumers not to 
buy the products of Harou and En Tour. The Inter- 
national Ladies’ Garment Workers’ Union in Los Angeles 
obviously had it within its power to interfere at least to 
some extent with access to supplies, markets, customers 
and labor, had it so desired. It will be recalled that 
Teamsters Local 994 was a co-party with the International 
Ladies’ Garment Workers’ Union to its contract with the 
Los Angeles Coat and Suit Manufacturers Association 
(J.A. 157). The fact that no union made the slightest 
effort to stop deliveries, must have made clear to all 
persons, including Harou, Inc. and En Tour and their 
employees, that the picketing was intended here to be 
solely an appeal to reason, and was not an exercise of 
economic power. 


The decisions holding, upon records showing appeals 
to cease work or to cease deliveries or to cease patronizing, 
that picketing may properly be found by state courts to 
constitute economic coercion, do not constitute a holding 
that picketing is necessarily economic coercion in all cir- 
cumstances irrespective of the actual facts. The following 
statement of Samuel Gompers made on January 11, 1916, 
in connection with a bill respecting picketing pending in 
the legislature of the State of Washington is still as 
applicable today as it was more than forty years ago (re- 
printed in Labor and The Employer, by Samuel Gompers, 
compiled and edited by Hayes, Robbins, Dutton & Co., N. Xx 
1920, p. 218) : 
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“The right to picket is essential to securing an 
understanding or even a hearing for many an in- 
dustrial dispute. * * ® Only by word of mouth or 
by some device that appeals immediately to the eye, 
or by some advertising agency, can workers * * * 
disseminate quickly and effectively facts and principles 
involved in their contest or the justice of their 
demands upon employers. This proposed measure 
which denies the workers the right to maintain, carry 
or transport on any sidewalk, street, public place or 
private property any banner, sign, transparency, 
writing or printing denies the workers of their most 
effective means of getting facts before the public * * * 


‘‘Employers under the law can secure publicity for 
their contentions in an industrial dispute through 
newspapers and other common agencies of publicity 
which find their way into homes and offices of many 
citizens. Through their economic power they bar 
such agencies to the wage-earners. To deny the wage- 
earners the right to tell their story by word of mouth 
in the streets, public highways or public places is to 
deny them a right necessary to carry out the purposes 
of the labor movement.’’ 


Similarly in his testimony before the Committee on the 
Judiciary, House of Representatives, March 26, 1900, 
Samuel Gompers said (Gompers, op. cit., p. 218): 


‘¢Labor needs to be strong through numbers, effective 
organization, the justice of its cause, and the reason- 
ableness of its methods. It relies on moral 
suasion, because of its conviction that its demands 
are generally equitable, and picketing is * * * 
necessary to the employment of moral influence’’. 


The absence of any one pattern in picketing as it is 
practiced in the United States today clearly appears in 
any careful analysis of the subject. See for instance 
Jack Barbash, The Practice of Unionism, Harpers, 1956, 
pp. 226, 231: 


‘The picket line in labor-management relations is the 
act by the union of assigning one or more people to 
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walk back and forth in front of an establishment, to 
call attention to the existence of a dispute between 
the employer and the union. The picket line can have 
several purposes: (1) a conspicuous demonstration of 
the existence of a dispute; (2) a deterrent to 
employees who are so minded from working in the 
establishment; and (3) a deterrent to customers from 
dealing with the establishment being picketed. A 
specific picket line need not achieve all of these three 
purposes at the same time, and then again it may, 
depending on the circumstances—some of which shall 
now be explored. 


‘““ORGANIZATIONAL PICKETING 


‘“The picket line is utilized in a dispute between a 
union and a management when there is no strike in 
whole or in part because the union has been unable to 
get the workers to join the union or, perhaps, because 
the workers are afraid to join the union. This is 
known as ‘organizational picketing’ or, as the courts 
sometimes call it, ‘Stranger picketing.’ The union 
justifies this picketing on the ground that the opera- 
tion of the picketed establishment under non- 
union conditions endangers the standards of the 
organized workers. In some of these situations this 
picketing is carried on as a way of placating the 
organized employers who tax the union with its in- 
ability to establish union conditions in the whole 
competitive area. Thus a picket line may be continued 
at an establishment long after it has ceased to exercise 
any deterring influence of any ki 


‘“DEMONSTRATION PICKETING. 


‘<The picket line, as an act of pure communication 
unaccompanied by a strike or possibility of a strike 
is used occasionally to provide a dramatic expression 
of the union’s viewpoint.’’ 


To the same effect see Note: Labor Relations—Peaceful, 
Organizational Picketing Held Not Subject to Injunctive 
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Orders, 24 Fordham L. Rev. 292, 293, 294, 295, Summer 
1955, quoted at p. 30, supra. 


The pickets here served as a daily reminder to the 
Solursh family and their employees that they were engaged 
in a non-union business and that the organized majority 
in the industry was asking them to participate in standards 
of wages, hours and working conditions jointly estab- 
lished by the majority of employees and employers in the 
industry in Los Angeles. It was the kind of daily re- 
minder which must necessarily have caused repeated 
discussions between workers and management alike with 
their families, friends and acquaintances — probably in 
their churches and clubs. The picketing kept the subject 
of unionization continually open and before them. New 
friends, new family ties, would not go unaware of the non- 
union status of workers at Harou and En Tour. If the 
changing tide of persons coming in contact with the 
workers brought strongly pro-union views to any one or 
more of the workers, the apparatus for joining and be- 
coming part of the majority of the workers in Los Angeles 
was at the door of the place of employment. If any 
deterioration in wages or working conditions occurred, the 
employees feeling a resentment would go over to the side 
of the pickets. 


When this aspect of long term picketing of an un- 
organized plant is visualized it is apparent picketing often 
does serve legitimate informational and demonstrative 
purposes wholly free of economic coercion of either em- 
ployer or employees. No other device has yet been 
invented which accomplishes the same informational and 
demonstrative function day-in and day-out at a minimal 
cost to the organized workers in an industry. 


Picketing of this type instead of exercising any restrain- 
ing or coercive influence on the employees of the non- 
union employer, often benefits them. And the non-union 
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employees are usually entirely conscious that the picket 
line serves to maintain for them higher standards of em- 
ployment than they would otherwise enjoy. They often 
rejoice at the ‘‘free ride’’ they thus obtain. Their only 
fear is that the picket line may end and their employer 
then deviate from union standards, in which event they 
will have to endure a deterioration of their conditions of 
employment or join the union, pay its dues and help in 
raising the standards of all employees. This effect on the 
employees cannot by any proper construction of the words 
restrain or coerce, be brought within those words. 


The Board has here substituted theory for fact. 
Irrespective of the applicability of Section 8(b)(1)(A) to 
picketing for recognition by a minority union which 
involves economic pressure, the Board’s order should be 
denied enforcement in the instant case because the picket- 
ing enjoined involved no economic pressure on either the 
employers or the employees. 


Even if the picketing did exert economic pressure on the 
employer for the purpose of securing immediate recogni- 
tion of a minority union, it did not constitute an unfair 
labor practice within the meaning of Section 8 (b)(1)(A). 

1. The decision of the Supreme Court of the United States in N.L-R.B. 

v. International Rice Milling Co., Inc., 341 U.S. 665 adopted a 

construction of the National Labor Relations Act, as amended, 

which precludes holding that picketing by a minority union for 
recognition violates Section 8 (b) (1) (A) of the Act. 

In N.L.R.B. v. International Rice Milling Co., Inc., 1951, 
341 U.S. 665, the Supreme Court of the United States had 
before it a case of picketing by a minority union for 
recognition (341 U.S. at 667, 669). Indeed, the union there 
apparently had no adherents in the picketed plant and 
presented a situation which accurately is not minority 
picketing but rather ‘‘stranger’’ picketing (341 US. at 
669). There was no charge there that the picketing 
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violated Section 8(b)(1)(A) and hence the decision is, of 
course, not a square precedent. However the claim was 
that the picketing violated Section 8(b) (4)(A). The Su- 
preme Court, however, from its examination of the struc- 
ture and language of the statute considered as a whole and 
its legislative history, held that Congress had not by the 
statute prohibited peaceful picketing of the employer from 
whom a union sought recognition. This holding, equally 
forecloses any construction of Section 8(b)(1)(A) of the 
Act as making it an unfair labor practice for a minority 
union peacefully to picket to secure recognition. The Su- 
preme Court there held that the right to strike which was 
preserved by Section 13 of the Act, equally included the 
right to picket even where there was no strike. For though 
the Supreme Court in its crucial sentence speaks of the 
right to strike, since in the Rice Milling case there was no 
strike but only picketing, the Supreme Court’s opinion may 
properly be read with the word picket substituted for the 
word strike. So paraphrased the Supreme Court said 
(341 U.S. at 673): 


‘‘By Section 13, Congress has made it clear that °° * 
{any part of the act] which otherwise might be read 
so as to interfere with, impede or diminish the union’s 
traditional right to strike [picket] may be so read only 
if such interference * * * is ‘specifically provided 
for’ in the Act.”’ 


This Court in the Campbell Coal case (Sales Drivers, 
Helpers & Building Construction Drivers Local Union 859, 
etc. v. N.L.R.B., 1955, 97 U.S. App. D.C. 173, 229 F. 2d 514, 
certiorari denied, 351 U.S. 972, similarly construed 
Section 13 of the National Labor Relations Act, as 
amended, as according to the right to picket the same 
protection that it accords to the right to strike. This 
Court there said (97 U.S. App. D.C. at 176-177, 229 F.2d 
at 517-518) : 


‘‘Section 8(b)(4)(A) does not contain a provision 
which condemns concerted activity of employees with 
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respect to their own employer merely because it occurs 
at a place where it comes to the attention of and 
incidentally affects employees of another, even where 
the activity could be carried on at a place where the 
primary employer alone does business. * * * To read 
it into the statute by implication would unduly invade 
the application of section 13 which preserves the right 
to strike ‘except as specifically provided’ in other 
provisions of the Act. It is not specifically provided 
that picketing at a common site, with an incidental 
effect upon employees of a neutral employer, is un- 
lawful in every case where picketing could also be 
conducted against the primary employer at another 
of its places of business.’’ 


Nowhere in the Act is it ‘‘specifically provided’’ that 
' striking or picketing for recognition by a minority union 
is one type of strike or picketing which is outlawed. Quite 
to the contrary. As we shall show hereinafter the Act by 
barring picketing for recognition when a union has been 
certified (Section 8(b)(4)(C) of the Act) makes it clear 
Congress did not bar picketing for recognition when 
no union has been certified. We shall show that the 
legislative history, likewise, compels this conclusion. But 
if this Court should find any ambiguity in the Act or its 
legislative history, we submit that under the Rice Milling 
decision this Court has no course but to set aside the 
Board’s order as based upon an improper construction of 
Section 8(b)(1)(A) of the Act. 
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2. The prohibition upon picketing for recognition by a minority union 
in the face of an outstanding Board certification contained in 
Section 8 (b) (4) (C) of the Act manifests the Congressional intent 
not to bar picketing for recognition by a minority union when no 
union has been certified. 

This Court had occasion to construe Section 8(b) (4) (C) 
of the National Labor Relations Act as amended in another 
case involving an affiliate of the same Union as is here 
involved in Bonnaz, Hand Embroiderers, Tuckers, 
Stitchers, Pleaters Union, Local 66, International Ladies’ 
Garment Workers’ Union, AFL v. N.L.R.B., 1956, 97 U.S. 
App. D.C. 234, 230 F.2d 47. There this Court held that 
picketing to secure recognition did not violate Section 
8(b)(4)(C) of the Act when the certified collective bar- 
gaining representative was an individual instead of a 
labor organization. This Court held that Congress in- 
tended to prohibit picketing to secure recognition only 
where a labor organization had been certified and ruled 
that to permit picketing for recognition in the face of an 
outstanding certification of an individual ‘‘does not”’ 


‘produce an absurd result or one plainly at variance with 
the policy of the legislation as a whole’’ (230 F. 2d at 48). 


The same policy considerations which impelled this 
Court to hold that picketing for recognition immediately 
following the Board certification of an individual did not 
violate the policy of the Act are all equally present in 
the instant case where the election did not result in any 
certification. Indeed there are many far more compelling 
policy considerations which require the conclusion that 
when Congress in Section 8(b) (4)(C) carefully limited the 
one instance in which direct primary picketing for recogni- 
tion was to be prohibited to the situation where ‘‘another 
labor organization has been certified as the representative 
of such employees,’’ it made a deliberate choice to permit 
direct primary picketing for recognition in every other 
situation. Under the usual principle of statutory con- 
struction, expressio unius est exclusio alterius, Congress 
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just as clearly permitted picketing for recognition when 
no one had been certified as it permitted picketing for 
recognition when an individual rather than a labor organ- 
ization had been certified. 


Likewise Section 8(b) (4)(B) of the Act, which bars the 
use of secondary economic pressure to secure recognition 
by a union which has not been certified, under the same 
principle expressio unius est exclusio alterius, must be con- 
strued as leaving a union free, as here, to use primary eco- 
nomic pressure to secure recognition when it is not certified. 


To construe Section 8(b)(1)(A) of the Act as barring 
picketing for recognition by a minority union is to com- 
pletely rewrite the policy of the Act as to minority 
picketing which is so clearly defined in Section 8(b) (4) 
(B) and (C) of the Act. The most effective statement 
we have seen of how the Board’s decision in the Curtis 
Brothers case is altogether inconsistent with the intent 
and purpose of Section 8(b) (4) ( C) of the Act appears in 
the dissenting opinion in Andrew Brown Company, 1958, 
120 NLRB No. 89, of the most recently appointed member 
of the National Labor Relations Board, John Fanning. 
There Board Member Fanning stated: 


“‘As a practical matter, I think the Curtis doctrine 
amounts to an amendment of Section 8(b) (4)(C). 
Indeed, that Section of the Act has no place in this 
Statute if Section 8(b)(1)(A) can be interpreted 
broadly to forbid picketing by a minority labor organ- 
ization for recognition. For the type of picketing 
prohibited by Congress in Section 8(b) (4) (C) 
necessarily is in the eategory now forbidden under 
Section 8(b)(1)(A). Thus, through administrative 
interpretation of one provision, the specific language 
of another statutory provision in this Act has been 
reduced to a useless gesture. 


‘‘T cannot agree with the concurring opinion that the 


decision of the Supreme Court in United States v. 
Hutcheson, et al., 312 U.S. 219, 235, 7 LRRM 267, is 
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authority for such an interpretation. It seems un- 
reasonable to me to conclude, as the concurring 
opinion does, that Congress must have intended a 
broad prohibition under Section 8(b)(4)(C) because 
it specifically provided for something less. Assuming, 
however, the validity of such logic, it seems equally 
unreasonable to me to conclude further, as the con- 
curring opinion does, that Congress intended that 
this policy be enforced by the Board not under 
Section 8(b)(4)(C), but under Section 8(b)(1)(A), 
a provision entirely unrelated to the issue of picketing 
for a prohibited objective. Two members of the 
majority take the position in footnote 5 that their 
interpretation of 8(b)(1)(A) does not make 
8(b)(4)(C) entirely useless because the latter section 
may be utilized to prevent majority unions from 
picketing for recognition in the face of Board 
certification. This suggested residue of utility left to 
8(b)(4)(C) is, in my opinion, of little significance. 
The reach of the Statute is to protect and encourage 
collective bargaining by majority unions, preferably 
through Board certification. Certification carries with 
it a presumption of majority, at least for a reasonable 
time. Carrying the majority’s logic to the ultimate 
they would forbid under 8(b)(4)(C) majority union 
picketing for recognition where a minority union is 
certified or, in reverse orbit, forbid a certified minority 
union to picket for recognition under 8(b)(1)(A).”’ 
(Emphasis in original). 


The legisiative history of Section 8(b)(4)(B) and (C) 
shows conclusively that Congress did not intend that some 
other provision of the Act should be construed to ban 
direct primary picketing for recognition in situations not 
proscribed by Section 8 (b)(4)(C). 


The present provisions of Section 8(b)(4)(B) and (C) 
were contained in substantially their present form in 
§.1126, 80th Cong., Ist Sess., as reported by the Com- 
mittee on Labor and Public Welfare of the United States 
Senate in March 1947 (S.1126, 80th Cong., lst Sess., as 
reported, Section 8(b) (4), reprinted 1 Leg. His, L.M.R.A., 
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pp. 112-113). The accompanying Senate report (S. Rep. 
No. 105, 80th Cong., 1st Sess., on §.1126, p. 22, reprinted 
1 Leg. His. L.M.R.A. p. 428) stated: 


‘‘Paragraph (B) is intended to reach strikes and 
boycotts conducted for the purpose of forcing another 
employer to recognize or bargain with a labor organ- 
ization that has not been certified as the exclusive 
representative. It is to be observed that the primary 
strike for recognition (without a Board certification) 
is not proscribed. Moreover, strikes and boycotts for 
recognition are not made illegal if the union has been 
certified as the exclusive representative. 


‘‘Strikes and boycotts having as their purpose 
forcing any employer to disregard his obligation to 
recognize and bargain with a certified union and in 
lieu thereof to bargain with or recognize another 
union, are made unfair labor practices by paragraph 


(C).”? 


The House bill H.R. 3020, 80th Cong., Ist Sess., both as 
reported out of the House Committee on Education and 


Labor (H.R. 3020, 80th Cong., 1st Sess., as reported, Sec- 
tion 12(a)(2) and (3)(C), reprinted 1 Leg. His. L.M.R.A. 
pp. 77-79) and as passed by the House (H.R. 3020, 80th 
Cong., lst Sess., as passed House, Section 12(a)(2) and 
(3) (C), reprinted 1 Leg. His. L.M.R.A. pp. 204206), 
did proscribe picketing for recognition by a minority union. 
Thus this bill as it passed the House (zbid.) provided: 


‘““UNLAWFUL CoNCERTED ACTIVITIES 


“See. 12 (a) The following activities, when affecting 

commerce, shall be unlawful concerted activities: 
* * * 

‘‘(2) Picketing an employer’s premises for the pur- 
pose of leading persons to believe that there exists a 
labor dispute involving such employer, in any case in 
which the employees are not involved in a labor dis- 
pute with their employer. 


‘¢(3) Calling, authorizing, engaging in, or assisting— 
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‘*(C) any strike or other concerted interference 
with an employer’s operations, an object of which is 
(1) to compel an employer to recognize for collective 
bargaining a representative not certified under 
section 9 as the representative of the employees, or 
(ii) to remedy practices for which an administrative 
remedy is available under this Act, or (iii) to compel 
an employer to violate any law or any regulation, 
order, or direction issued pursuant to any law.’’ 


When the Senate passed H.R. 3020 it struck out the 
foregoing provisions and inserted instead Section 8(b) (4) 
(B) and (C) in their present form (H.R. 3020, 80th Cong., 
1st Sess., as passed Senate, Section 8(b)(4)(B) and (C), 
reprinted 1 Leg. His. L.M.R.A. pp. 240-241). 


In conference between the two Houses, the Senate 
version of Section 8(b)(4)(B) and (C) was accepted and 
Section 12(a)(2) and (3)(C) of the House bill was omitted 
except insofar as it was incorporated in Section 8(b) (4) 
(B) and (C). The Conference Report states (House 


Conference Report No. 510, on H.R. 3020, 80th Cong., 1st 
Sess., pp. 43-44, reprinted 1 Leg. His. L.M.R.A. pp. 547- 


548) : 


‘*Clause (B) of this provision of the Senate amend- 
ment covered strikes and boycotts conducted for the 
purpose of forcing another employer to recognize or 
bargain with a labor organization that has not been 
certified as the exclusive representative. It is to be 
observed that the pierce strike for recognition (with- 
out a Board certification) was not prohibited. More- 
over, strikes and boycotts for recognition were not 
prohibited if the union had been certified as the 
exclusive representative. 


‘Strikes and boycotts having as their purpose 
forcing any employer to disregard his obligation to 
recognize and bargain with a certified union and in 
lieu thereof to bargain with or recognize another 
union were made unfair labor practices under 
clause (C).’’ 
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‘‘The matters covered by section 8(b)(4) in the 
Senate amendment were dealt with in section 12 of 
the House bill and in the definitions of illegal boycott 
and jurisdictional strike. 

‘‘The conference agreement adopts the provisions 
of the Senate amendment with clarifying changes, 


e® @ @)99 


The Congress then proceeded to adopt the bill as agreed 
to by the Conference Committee in this regard. 


The foregoing legislative history forecloses any conten- 
tion that Congress intended to proscribe picketing for 
recognition by a minority union. Not only did Congress 
refuse to forbid picketing for recognition by an uncertified 
union but in so doing the two applicable reports of Con- 
gressional committees expressly stated that ‘‘the primary 
strike for recognition (without a Board certification) is not 
proscribed (Senate Report and Conference Report, quoted 
pp. 45-46). The absence of any limitation that only a ma- 
jority union may do so, in view of the precise context shows 
Congress did not mean to limit picketing for recognition to 
a majority union. 


This legislative history has been so read by those Sen- 
ators who were most active in participating in it. Section 
401 of the Labor Management Relations Act established a 
Joint Committee on Labor Management Relations to study 
labor relations and to report to Congress its recommenda- 
tions. This Committee, with Senator Ball as its chairman 
and Congressman Hartley as its vice chairman, and having 
among its members both the Senators and Congressmen 
most active in the shaping of the Labor Management Rela- 
tions Act, including Senator Taft, made a study of organ- 
izational and minority picketing during the year immedi- 
ately following enactment of the Labor Management Rela- 
tions Act. The relevant portions of its report, made in 
1948, are as follows (S. Rep. 986, Pt. 3, 80th Cong., 2d Sess., 
pp. 70-71) : 
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‘‘Srrrxes FOR RECOGNITION 


‘‘Both the bill passed by the House of Representa- 
tives in 1947 and early committee versions of the 
Senate bill contained some form of prohibition against 
a strike for a purpose for which the act provided an 
administrative remedy. Such a provision would have 
prohibited a strike for recognition, since the labor 
organization has available the certification processes 
of the Board. The Taft-Hartley law’s only limitation 
upon such strikes is that provided by section 8(b) (4) 
(C). The right to strike for recognition is only fore- 
closed when another labor organization has been 
certified as the bargaining representative. 


‘A labor organization may lose an election in which 
it was the only union on the ballot and the next day 
call a legal strike to force the employer to recognize 
it as the bargaining agent for those employees who 
have just rejected it. A number of such instances 
have been called to the committee’s attention (hear- 
ings, p. 267). 


‘‘Present law in no way limits the primary strike 
for recognition except in the face of another union’s 
certification. It has frequently been suggested that 
section 8(b)(4)(C) should be broadened to cover the 
situations where another union has been recognized, 
or has a contract, and where the striking union 
has failed to win recognition at the ballot box. 
A fairly good case can be made for such an 
amendment. It would not go as far as the sug- 
gestion prohibiting strikes for purposes for which the 
law provides an administrative remedy, for the union 
seeking bargaining rights in an unorganized shop might 
still strike for it. 


‘¢There are two factors which might be considered in 
connection with any further restrictions upon recogni- 
tion strikes. The first is the time element involved in 
acquiring bargaining rights by the orderly procedure 
provided by the act. * * * 
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‘‘A second consideration arises out of the fact that 
section 9(c)(3) limits elections to one in a given 
year. A labor organization which loses an election 
and strikes for recognition the next day or the next 
week may be condemned for such action, but there 
may be equities militating against it having to wait a 
whole year. The situation may arise where some 
action by the employer, or a more successful organ- 
izing campaign, causes the union to acquire an over- 
whelming majority within a few weeks following an 
election in which it has been rejected by the em- 
ployees. 

‘<The committee believes that further experience with 


the act is advisable before consideration is given to 
broadening section 8(b) (4) (C). * * *.”’ 


This report was cited and quoted by the Supreme Court 
of the United States in United Mine Workers v. Arkansas 
Oak Flooring Co., 1956, 351 U.S. 62, 75, n. 14, in support of 
its holding that the National Labor Relations Act pro- 
tects the right of an uncertified union to picket for recog- 
nition and hence such picketing may not be enjoined by a 
state court. The sentence which the Supreme Court quoted 
reads: 

‘‘Present law in no way limits the primary strike for 


recognition except in the face of another union’s cer- 
tification.”’ 


do not constitute restraint 
meaning of Section 8 (b) (1) (A) of the Act. 


For ten years preceding the decision in the Curtis 
Brothers case,” the National Labor Relations Board 
had uniformly refused to hold that the terms ‘‘restrain 
and coerce’? as used in Section 8(b)(1)(A) were in- 


2 Local 639, Drivers, Chauffeurs and Helpers, International Brotherhood 
of Teamsters and Curtis Brothers, Inc., 119 NLRB No. 33, decided October 
30, 1957, and now pending for review by this Court in Case No. 14,347. 
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tended to encompass the effects upon employees of 
peaceful picketing directed to the employer, no matter 
what the object of the picketing. Since the Board mem- 
bers who decided these cases were much closer in point of 
time and extent of personal contact to the proceedings in 
Congress resulting in the enactment of the Labor Man- 
agement Relations Act than are its present members, we 
believe this ten years of uniform construction of the Na- 
tional Labor Relations Act by the administrative agency 
vested with the responsibility of its administration, affords 
an excellent delineation of the types of restraint and 
coercion encompassed by Section 8(b) (1) (A). Each of 
the earlier decisions rejecting the contention that peace- 
ful picketing violated Section 8(b) (1) (A) contained care- 
ful and detailed analyses of the statute and its legislative 
history showing that Congress intended to exclude from 
its terms peaceful picketing directed to an employer no 


matter what the objective. 
In National Maritime Union, 1948, 78 NLRB 971, en- 


forced, 2 Cir., 1949, 175 F. 2d 686, certiorari denied, 338 
U.S. 954, decided within a year of the enactment of the Act, 
the Board held that a strike to secure an illegal hiring hall 
arrangement, although it constituted an unfair labor prac- 
tice within the meaning of Section 8 (b) (2) of the Act, did 
not violate Section 8 (b) (1) (A). In this regard the Board 
said: 


employ 
tects. 
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case succeeded and had contracts containing the hiring- 
hall clause been executed, seamen who were not NMU 
members would be required to join NMU or suffer 
the discrimination which the hiring hall entails. But 
this strike, though violative of Section 8 (b) (2), had 
as its prime objective the protection of the employment 
interests of NMU members, and not the coercing of 
non-members to join the union. As such, and having 
been peacefully conducted, we find that it did not vio- 
late Section 8 (b) (1) (A).’? (Emphasis the Board’s). 


Until its decision in the Curtis Brothers case, the Board 
found violations of Section 8 (b) (1) (A) only in such 
eases as the exertion of physical force against employees,* 
threats of force* or economic reprisal® against employees; 


3 E.g., Painters’ Dist. Council No. 6, Brotherhood of Painters, AFL and 
The Higbee Co. 97 N.L.R.B. 654 (1951) (pushing and jostling an em- 
ployee by a picket; assault on an employee by pickets); United Constr. 
Workers, Dist. 50, United Mine Workers and Kanawha Coal Operators’ 
Ass’n., 94 NLRB, 1731, 1733 (1951) (refusal of pickets to permit employee 
to unload his truck): United Furniture Workers CIO and Smith Cabinet Mfg. 
Co., 81 N.L.R.B. 886, 887 (1949) (carrying sticks and open piling of bricks 
by pickets; goon-squad mass assaults upon various non-striking employees). 


4E.g., Local 169, Industrial Dw. Int’l Brotherhood of Teamsters, AFL 
and Ann Bodrog, 111 N.L.RB, 460, 467, 468 (1955) (‘Anybody that works 
for us will always be protected. If not * * * watch out from then on * * * if 
they catch anybody organizing CIO we’d get rid of them’’); Randolph Corp. 
and Charles Chandler, 89 N.L.R.B. 1490, 1491 (1950) (‘If you go to work in 
the morning there will be trouble; guns, knives and blackjacks * * * and I 
don’t know what all .. .’’); Teamsters Union, AFL and Conway’s Express, 
87 NLEB 972, 1021 (1949) (‘‘We do not want to catch you around town 
making deliveries . . .’’) 

SE.g., Peerless Toot and Engineering Co. and Marlin Taylor, 111 NLRB 
853, 854 (1955) (threats that it would not process grievances for employees 
who failed to pay an assessment to the union strike fund); Pinkerton’s 
Nat'l. Detective Agency, Inc. and Thomas W. Stenhouse, 90 N.L.R.B. 205, 211 
(1950) (threats of expulsion from jobs unless employees retained union 
membership and paid dues; strike to compel employer to discharge employees 
who failed to pay back dues); Clara-Val Packing Co. and Nora E. Stiers, 
87 N.L.R.B. 708, 704 (1949) (union expelled an employee from membership 
because she failed to honor a picket line, then forced employer to discharge 
her under its union shop agreement); Seamprufe, Inc. and International 
Ladies Garment Workers Union, AFL, 82 NLRB 892, 894 (1949) (threat that 
those who do not join the union will lose their jobs: ‘‘We have ways of 
handling people like you ...’’) 
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and nonpeaceful picketing which prevented ingress and 
egress.® 


In a long line of cases, in which there was present the 
possibility of economic loss to the employer and a re- 
sulting decrease of earnings or loss of jobs to the 
employees, the Board rejected the contention that the 
union thereby coerced or restrained employees in the 
sense intended by Congress in Section 8 (b) (1) (A). 
In Perry Norvell Company, 1948, 80 NLRB 225, the Board 
held that a strike for recognition by one union in the middle 
of the term of a contract with another union, which was not 
certified, did not violate Section 8 (b) (1) (A). The Board 
said (at p. 238): 


‘¢The General Counsel contends that the strike by some 
employees was a ‘wildcat’ strike in violation of the 
agreement between the Company and Local 613, that 
the purpose of the strike was to abrogate the existing 
agreement and to compel the Company to bargain with 
the Committee instead of with Local 613 during the 
contract term, and if the Company had acceded to the 


Committee’s demands it would have violated Section 
8 (a) (5) and 8 (d) of the Act. 


‘‘He further contends that, regardless of the methods 
used, and even if they happen to be themselves lawful, 
a strike for such a purpose is per se an unfair labor 
practice in violation of Section 8 (b) (1) (A), because 
it deprives employees of the rights guaranteed them 
under Section 7 of the Act, particularly the right to 
bargain collectively through representatives of their 
own choosing. This contention is wholly separate from 
the contention * * * that certain acts engaged in during 


6E.g., Local 1150, United Elec. Workers, CIO and Cory Corp., 84 N.LB.B. 
972, 975 (1949) (mass picketing which barred employees’ ingress and egress 
to their jobs); International Longshoreman’s Union, CIO and Sunset Line 
and Twine Co., 79 N.L.R.B. 1487, 1488 (1948) (forcibly blocking the ingress of 
employees’ automobiles to the place of work). 
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the strike were themselves coercive in character. We 
shall consider it wholly separately. 


‘* Assuming arguendo the validity of the premises upon 
which the General Counsel has based his argument, 
the conclusion does not follow that the strike violated 
the Act. Section 8 (b) (1) (A) was not intended to 
have the broad and almost limitless reach which the 
General Counsel urges upon the Board. The legisla- 
tive history of the Act shows that, by this particular 
section, Congress primarily intended to prescribe the 
coercive conduct which sometimes accompanies a strike, 
but not the strike itself. By Section 8 (b) (1) (A), Con- 
gress sought to fix the rules of the game, to insure that 
strikes and other organizational activities of employees 
were conducted peaceably by persuasion and propa- 
ganda and not by physical force, or threats of force 
or of economic reprisal. In that Section Congress was 
aiming at means, not at ends.’’ (Footnotes omitted; 
emphasis the Board’s). 


Other Board decisions following the same reasoning are 
Local 74, United Brotherhood of Carpenters and Watson’s 
Specialty Store, 1948, 80 NLRB 533, 547-549 (holding that 
picketing and refusal of union men to work on a job with 
non-union men aimed at organizing the non-union men did 
not violate Section 8(b)(1)(A)); District 50, United Mine 
Workers and Tungsten Mining Corp., 106 NLRB 903, 909 
(1953) (illegal strike for recognition held violative of 
8(b)(4)(C) but not 8(b)(1)(A)); Painters’ Dist. Council 
No. &, Brotherhood of Painters, AFL and The Higbee Co., 
97 NLRB 654, 655, 667 (1951) (strike and picketing for 
the purpose of inducing the employees to withdraw the 
decertification petition does not violate 8(b)(1)(A)); Med- 
ford Bldg. & Const. Trades Council, AFL and Kogod 
Lumber Industries, 96 NLRB 165, 166 (1951) (illegal strike 
and picketing directed toward compelling the company to 
accept a discriminatory contract did not violate $(b)(1) 
(A)); United Construction Workers and Kanawha Coal 
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Operators Assn., 1951, 94 NLRB 1731, 1733 (picketing and 
strike at mine to compel mine to cease doing business with 
non-union timbermen unless non-union timbermen recog- 
nized union as the representative of their employers and 
required employees to join union held 8(b)(4)(A) and (B) 
but not 8(b)(1)(A)). 


The wide variety of cases in which it was urged on the 
Board that the unions picketing or strike activities had 
coerced and restrained employees in violation of Section 
8(b)(1)(A) led the Board to point out that adoption of 
such a theory would require with equal validity that every 
organizational strike was illegal although the legislative 
history showed that Congress intended no such result. 
Thus the Board in Painters’ District Council No. 6, Brother- 
hood of Painters, AFL and The Higbee Co., 1951, 97 NLRB 
654, 667, said: 


“*It avails nothing to urge that Section 7 guarantees 
employees the right to file a decertification petition 
and to abstain from membership in, or activity in 
behalf of, the Union and that by calling the strike 
Respondents coerced employees in the exercise of a pro- 
tected right. If reliance is placed on that rationale, 
every strike to achieve recognition would similar] 

have to be declared violative of Section 8(b)(1)(A) 
because of its effect on employees who desire to 
abstain from union membership or activities. Certainly 
no one would declare such an organizational strike vio- 
lative of Section 8(b)(1)(A). Indeed, the legislative 
history hereafter alluded to forbids it.’’ 


The majority of the members of the National Labor 
Relations Board who decided the Curtis Brothers case 
cited the case of Capital Service, Inc. v. N.L.R.B., 1953, 
204 F. 2d 848, certiorari granted limited to other issues, 
346 U.S. 936, and affirmed on other grounds, 1954, 347 
U.S. 501. In the Capital Service case the National Labor 
Relations Board sought to enjoin an employer from utilizing 
state court injunctions to restrain a union from picketing 
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the retail entrances to stores selling Danish Maid Bakery 
products with signs directed to the public stating that 
Danish Maid Bakery products are made by a non-union 
bakery. The district court granted the injunction re- 
quested by the National Labor Relations Board. In affirm- 
ing, the United States Court of Appeals expressed dis- 
agreement with the Board’s contention that the picketing 
insofar as it was directed to consumers did not constitute 
an unfair labor practice. The Ninth Circuit stated it 
violated Section 8(b)(1)(A) by coercing employees of 
Danish Bakery to join the union to prevent the loss which 
their employer might suffer as a result of a consumer 
boycott (204 F. 2d at 851-853). This decision of the Ninth 
Cireuit is obviously based on a fallacious analysis of the 
Act and its legislative history. Indeed, the National Labor 
Relations Board filed a strong petition for rehearing in 
the Ninth Circuit so stating. 


The Ninth Circuit Court’s opinion asserts that the ‘‘lan- 
guage of Section 8(b)(1)(A) prohibiting restraint and 


coercion by a labor union is the same in this regard as 
Section 8(a)(1) providing for an EMPLOYER, * * * ’’ (204 
F. 2d at 852). A reading of the two provisions reveals, 
however, that whereas Section 8(a)(1) makes it an unfair 
labor practice for an employer ‘‘to interfere with, restrain, 
or coerce,’’ Section 8(b)(1)(A) requires a labor organiza- 
tion not ‘‘to restrain or coerce,’’ omitting ‘‘interfere with.’’ 
The legislative history shows that this omission was deliber- 
ate and has the effect of impairing the validity of the Ninth 
Cirenit’s basic premise that Section 8(b)(1)(A) inter- 
dicts peaceful picketing by a union. 


As introduced in the Senate, Section 8(b)(1)(A) made 
it an unfair labor practice for a union ‘‘to interfere with, 
restrain or coerce * * * employees in the exercise of the 
rights guaranteed in Section 7’’ (emphasis added).? Many 
of the Senators, well informed as to how both the courts 
and the Board had construed the identical words in Section 


793 Cong. Rec. 4016, reprinted in 2 Leg. His. LMRA p. 1018; 1 Leg. 
His. pp. 112, 456. 
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8(1) of the Wagner Act, protested that the proposed lan- 
guage of Section 8(b)(1)(A) ‘would slow up the organ- 
izational activity of unions” by outlawing as unfair labor 
practices traditional methods by which unions have sought 
peacefully to persuade employees to become members.? 


In response, proponents of Section 8(b)(1)(A) repeat- 
edly assured th 


assured the Senate that « 
the strike * * * conductin ploying 
So that this intention 
aft and the other spon- 
that the words “‘inter- 


of the Senate.?° 


Accordingly, Section 8(b)(1)(A) as enacted does not 
have a scope coextensive with Section 
tions of the type of condu 
according to its sponsors, 
and other strong- 
if a man does no 


forcibly, by 
mass picketing, preventing a man from working.’1 Ag 


eprinted 2 Leg. His. LMRA pp. 1195, 1197, 
8. Rec. 4020-4021, 4235, 4271, in 2 Leg. His. LMRA pp, 1093. 
1025, 1138-1139, 1205, 





summed up by Senator Taft (93 Cong. Rec. 4430, reprinted 
2 Leg. His. LMRA p. 1206) : 


““The effect of the pending amendment is that the 
Board may call the union before them, exactly as it 
has called the employer, and say, ‘Here are the rules 
of the game. You must cease and desist from coercing 
and restraining the employees who want to work from 
going to work and earning the money which they are 
entitled to earn.” The Board may gay, ‘You can per- 
suade them; you can put up signs; you can conduct 
any form of propaganda you want to in order to 
persuade them, but you cannot, by threat of force or 
threat of economic reprisal prevent them from exer- 
cising their right to work.’ As I see it, that is the 
effect of the amendment.’’ 


In the instant case the union conduct which the Board 
held to violate Section 8(b)(1)(A) of the Act was the 
‘‘put(ing) up of signs’’ in an attempt to persuade employ- 
ees to join the union. The Board has not indicated in its 
decision in the instant case whether it regarded the signs 
as an appeal either to consumers or buyers not to purchase 
products or to those making or picking up deliveries to 
cease doing so. There is no evidence which shows that 
the picketing in the instant case was intended to have, 
reasonably could be expected to have or did have any 
such effect. But in any event, it is not questioned that all 
of the Union’s activity in the instant case was unattended 
by violence or that the union pickets neither threatened nor 
prevented employees going to and from their work. In 
these circumstances it seems apparent that such activity 
is precisely the kind of peaceful union activity which the 
proponents of Section 8(b)(1)(A) indicated would not be 
banned thereby. 


In the Curtis Brothers case the Board found that picket- 
ing was aimed both at employees and consumers, but held 
that even if it had been aimed only at consumers it would 
still have violated Section 8(b)(1)(A). In so holding the 
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Board acted directly contrary to the express statement of 
Senator Taft that nothing in the Act would prevent a con- 
sumer boycott. Thus Senator Taft was put the following 
question and gave the following answer (93 Cong. Ree. 
A-3370) : 


‘Question: Suppose the union, instead of refusing 
to handle his goods in other plants which that union has 
organized, urges the general public not to buy prod- 
ucts of nonunion manufacturers? 


‘‘Answer: This is not forbidden by the Act, since 
it is merely persuasion.”’ 


In reliance upon this statement of Senator Taft the 
Board and the Second and Third Circuits have held that 
consumer boycotts do not violate the Act. N.L.R.B. v. 
Service Trade Chauffeurs (Howland Dry Goods), 2 Cir., 
1951, 191 F. 2d 65, 68; N.L.R.B. v. Crowley Milk Co., Inc., 
3 Cir., 1953, 208 F. 2d 444, 446-447; Kitty Clover, Inc., 1953, 
103 NLRB 1665, 1687. 


By reasoning parallel to that of the Board, Senator 
Morse, during the legislative consideration of Section 8 
(b)(1)(A), contended that ‘‘it will have the effect of out- 
lawing organizational strikes and strikes for recognition.’”” 
In such strikes, he pointed out, frequently the action of 
only a portion of the working force effects a total cessation 
of operations; by thus causing a loss of employment to 
employees who wished to continue working, the strike may 
be deemed to have coerced them. Senator Taft flatly 
rejected this analysis, stating (93 Cong. Rec. 4436, re- 
printed in 2 Leg. His. LMRA p. 1207): 


‘‘Mr. President, I can see nothing in the pending meas- 
ure which, as suggested by the Senator from Oregon, 
would in some way outlaw strikes. It would outlaw 
threats against employees. It would not outlaw any- 
body striking who wanted to strike. Jt would not 
prevent anyone using the strike in a legitimate way, 


1293 Cong. Rec. 4431, in 2 Leg. His. LMRA p. 1197. 
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conducting peaceful picketing, or employing persuasion. 
All it would do would be to outlaw such restraint 
and coercion as would prevent people from going to 
work if they wished to go to work.’? (Emphasis 
supplied) 


In sum, we submit that the activity found by the Board 
to violate Section 8(b)(1)(A) is precisely the kind of 
peaceful persuasion which Congress deliberately intended 
to exclude from the reach of that section. 


But quite apart from the legislative history, it cannot 
fairly be said that any employees were restrained or co- 
erced. Even if any of the persuasion were addressed to 
employees of other employers to cease making deliveries 
across the picket line or to the buyers not to purchase the 
product, any resulting effect on the employees of Harou, 
Inc. or En Tour was remote and conjectural. Any action 
which might be taken by employees or consumers to further 
the Union’s hope of achieving unionization of the shops 
and ultimate recognition depended wholly upon the vol- 


untary abstention of employees from making or picking 
up deliveries or by consumers from buying the product. 
In short, the Union was completely dependent on the re- 
action of sympathetic outsiders, who are entirely inde- 
pendent of the Union. 


Union pressure of this remote and tenuous character 
cannot be deemed to constitute illegal restraint and coercion 
of employees whom the Union seeks to organize and repre- 
sent, without sweeping within the prohibitions of Section 
8(b)(1)(A) all peaceful strikes, primary as well as sec- 
ondary. For the fear that employer loss of business may 
result in loss of employment or diminished earnings, to 
those, many or few, who choose to continue working dur- 
ing a strike, which is the sole basis of the Board’s assump- 
tion that the Union conduct in this case would be coercive, 
is the normal consequence of all strikes which do not have 
complete employee support and participation. This conse- 
quence of the Board’s holding in the Curtis Brothers case 
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was discussed by Board member Fanning in his dissent in 
Local 1232, Paint Makers Umon and Andrew Brown Co., 
1958, 120 NLRB No. 89, as follows: 


“J eannot conceive of a picket line that would not, 
at least in part, involve the right of employees either 
to ‘assist’ the picketing union or refrain from assisting 
it. If the majority is right in the holding that picketing 
is coercion because of the employees’ indirect economic 
loss, then I do not know where the line can be drawn 
between lawful and unlawful picketing under Section 
8(b)(1)(A). The majority says that picketing by a 
minority union for recognition, at least, is unlawful. 
But this Section of the Act does not make a distinction 
between minority and majority labor organizations. 
It does not speak of objectives, good or bad. It for- 
bids flatly all restraint and coercion affecting Section 
7 rights. I am not persuaded that Section 7 of the 
Act protects only a majority of the employees. I 
think it protects equally the employees who are in the 
minority. They cannot be coerced into assisting a 
union, even though the union is the majority represent- 
ative, and, under the law, their bargaining agent.”’ 
(Emphasis in original). 


It is clear that a minority strike, although by a pure 
dictionary meaning one might call it coercive in the 
sense that it may deprive nonstriking employees of 
work, neither violates Section 8(b)(1)(A), nor otherwise 
loses its protected character under the Act, merely be- 
cause a majority do not back it. Section 13 of the Act; 
U.A.W. v. O’Brien, 1950, 339 U.S. 454, 458; N.L.R.B. v- 
International Rice Milling Co., Inc., 1951, 341 U.S. 665. 


It is patent that the difficulties thus raised by the Board’s 
analysis may be avoided in one way and one way only, viz., 
by construing Section 8(b)(1)(A) in the manner in which 
its sponsors conceived it—as a provision to ‘“eliminate 
* * * physical violence and intimidation by unions or their 
representatives, as well as the use by unions of threats of 
economic action against specific individuals to compel them 
to join.”? National Maritime Union, 1948, 78 NLRB 971, 
985. Hence in this case, where there was no such conduct, 
Section 8(b)(1)(A) can not be applied. 
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4. There are numerous strong considerations of policy which support 
picketing for recognition by a minority union where no union has 
been certified. 

One of the finest statements of the policy considerations 
supporting minority union picketing for recognition appears 
in Stephen C. Vladeck. Organization and Recognition Pic- 
keting, in New York University Eighth Annual Conference 
on Labor (1955) p. 207 at pp. 214-217: 


‘*A union in its organization attempts cannot survive 
by organizing an isolated member here and another 
somewhere else. Its survival is largely dependent upon 
its control of the market. If non-union establishments 
are permitted to flourish, union establishments nor- 
mally can not meet market competition. The classic 
example is in the old case of Duplex v. Deering. 


“There, District 15 of the machinists’ union had a 
contract with R. Hoe and Co. It was a good contract 
until R. Hoe said to the union ‘non-union competition 
is driving us out of business. If you want to survive 
here, you must raise employment conditions in the 
industry to a competitive level.’ 


‘The union undertook to fulfill its obligations, and 
attempted to organize the employees of the Duplex 
Printing Press Co. in Grand Rapids, Michigan, not 
only for the benefit of the employees there, but also, 
I submit, as an obligation to the employees of Hoe 
in New York. When their organizational effort failed, 
they called a strike, and commenced picketing Duplex. 
No one argued against their right to picket at Duplex. 
The argument arose out of the refusal of District 15 
to install, maintain, or service Duplex presses in its 
jurisdiction. This secondary activity was enjoined 
under the provisions of the Sherman and Clayton 
acts. What is important is that, partly as a result 
of the dissent of Mr. Justice Brandeis, we developed 
a new common law concept, that of the unity of inter- 
est among workers in the same industry and their 
right to seek maximum terms and conditions through 
an effort to control the market. That this represents 
a socially good purpose, one which society is interested 
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in preserving, is evidenced by a whole series of cases 
where that doctrine has been applied. (Emphasis the 
author’s). 


‘‘In New York there has been occasional and all too 
infrequent reference to it. But as early as 1927, we 
find in the opinion of Andrews, J., in Exchange Bakery 
Y. Rifkin, a clear exposition of the doctrine. There 

e said: 


‘¢ ‘Keonomic organization today is not based on the 
single shop. Unions believe that wages may be in- 
creased, collective bargaining maintained only if con- 
ditions prevail, not in some single factory, but 
generally. That they may prevail, it may call a 
strike and picket the premises of an employer with 
the intent of inducing him to employ only union 
labor. And it may adopt either method separately. 
Picketing without a strike is not more unlawful than 
a strike without picketing. Both are based upon 
a lawful purpose. Resulting injury is incidental, 
and must be endured.’ 


‘‘T think the concern properly should be not with a 
few employees or a single employer, but with the 
many employees and employers in the same industry 
whose price structure, whose competitive position in 
the market, and whose standard of living are depend- 
ent upon the union’s ability to maintain complete or 
almost complete organization of an industry within 
an area.’’ 

«¢22On or tional picketing in New York see Chang v. Davis, 


127 N.Y.LJ. (April 2, 1952) 1315 and Strauss v. Steiner, 18 N.Y. 
Supp. (2d) 395, 398, aff’d. 259 App. Div. 759, where the court said: 

‘¢ ¢The Unit to be reckoned with embraces all workers engaged in the 
particular occupation, It matters not that they have different em- 
ployers. The whole craft or trade is to be viewed as one entity in 
so far as employees are concerned * * *’,’’ 


Excluding picketing for recognition when a labor organi- 
zation has been certified is essential to give effect to the 
will of the majority to bargain collectively through a 
freely chosen representative. But until the collective bar- 
gaining impetus of the employees has crystallized to the 
extent of majority organization and acceptance of a common 
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representative, employment relations necessarily rest on a 
day to day individual bargaining basis. There is no parallel 
between rejection of a collective bargaining agent in a 
Board conducted election and selection of a collective bar- 
gaining agent in such an election. The latter lends to 
stability; the former creates a condition of instability. 
The deliberate limitation of Section 8 (b) (4) (C) to the 
instance of a certified labor organization shows Congress 
was fully aware of this distinction. The 1948 Report of the 
Joint Committee on Labor Management Relations hereto- 
fore quoted (pp. 47-49, supra) makes explicit the Congres- 
sional recognition of this difference. 


Despite limitations on union activity contained in the 
Taft-Hartley Act, the policy statement of Congress made 
in the original Wagner Act in favor of collective bar- 
gaining as a means of stabilizing ‘‘competitive wage rates 
and working conditions within and between industries”? 
was left intact (Paragraph 2 of Section 1 of the National 
Labor Relations Act, as amended). In like fashion Con- 


gress made no change in its recognition of the common 
interests of employees of different employers which had 
been expressed in both the Norris-La Guardia Act (Act 
of March 23, 1932, ¢. 90, Section 13, 47 Stat. 73, 29 U.S.C. 
113) and Section 2(3) of the Wagner Act by defining 
the term employee ‘‘to include any employee and shall 
not be limited to the employees of a particular employer.’’ 


These statutory provisions evince the Congressional 
recognition that employees in the situation of those repre- 
sented by the Joint Board and the Joint Council of the 
International Ladies’ Garment Workers’ Union in Los 
Angeles have a legitimate concern in organizing and bring- 
ing within the terms of their collective bargaining agree- 
ments the employees of Haron, Inc. and En Tour. 


Congress has eschewed any attempt to make the Board’s 
election procedures the exclusive method of establishing 
majority status or to bar self help. Cf. United Mine Work- 
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ers v. Arkansas Oak Flooring Co., 1956, 351 U.S. 62, 71-73; 
Mastro Plastics Corp. v. N.L.R.B., 1956, 350 U.S. 270, 286- 
987. Rather it has left unions entirely free to utilize their 
traditional procedures of picketing and striking to secure 
organization and recognition. 


The realities of economic competition in our modern 
industrial life handicap workers in their efforts to improve 
wages and working conditions unless they remain at all 
times free to pursue the unorganized with an appeal to 
all to abstain from dealings with the unorganized em- 
ployer until his shop joins the family of workers and 
employers who practice collective bargaining. The Board’s 
election machinery was never designed to create islands 
of unorganized immunized from the usual organizing 
techiques of unions and free to undercut union standards 
without fear of union reprisal. The Board’s decision 
in this case has that result. The position for which we 
contend preserves the traditional right of the organized 
to pursue the unorganized in an effort to bring them within 
the fold of the organized by the only effective method 
labor has ever achieved for accomplishing that result. 


CONCLUSION 


The Board in this case has not only departed from ten 
years of uniform construction of the Act by Board mem- 
bers closer to its legislative history than the present mem- 
bers but has adopted a construction which has such star- 
tling consequences for the labor movement as to render it 
unthinkable that Congress intended language it used to 
contain implied therein this prohibition. Picketing by 
minority unions for recognition is one of the most prolific 
as well as important measures of protection for organized 
workers which exists. Any attempt in Congress to abolish 
the long recognized right of unions so to picket would have 
met vigorous debate and stubborn resistance. Proponents 
of the Taft-Hartley Act secured enough votes to pass the 
Act on the basis of Committee Reports stating unquali- 
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fiedly that no primary strike for recognition was prohibited 
unless there was a certified labor organization. For the 
Board now to construe such rubbery words as ‘‘restrain 
and coerce’’ to prohibit what the sponsors insisted was not 
prohibited does violence to all principles of respect for the 
legislative intent. 


For the foregoing reasons, it is respectfully urged that 
the Board’s decision should be set aside. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as formulated in the pre- 
hearing conference stipulation (J. A. 180-181), are 
the following: 

1. Whether substantial evidence on the record as a 
whole supports the Board’s finding that the Joint 
Council and the Joint Board picketed the premises 
of Harou and En Tour for the purpose of securing 
immediate recognition as exclusive bargaining repre- 
sentative of their employees, at a time when the Unions 
did not represent a majority of the employees. 

2. Whether the Board properly concluded that, by 
the foregoing conduct, the Joint Council and the Joint 
Board, or either of them, restrained and coerced the 
employees of Harou and En Tour in the exercise of 
their Section 7 rights, in violation of Section 8 (b) 
(1) (A) of the National Labor Relations Act, as 


amended. 
(I) 
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COUNTERSTATEMENT OF THE CASE 


This ease is before the Court upon petition of two 
labor organizations, the Joint Council of Sportswear, 
Cotton Garment, Undergarment and Accessory Work- 
ers Union, AFL-CIO, and Los Angeles Dress and 
Sportswear Joint Board—hereafter referred to sepa- 
rately as the Joint Council and the Joint Board, and 
collectively as the Unions. The petition requests that 
the Court review and set aside an order of the National 
Labor Relations Board issued against them on April 
29, 1958, following the usual proceedings under Sec- 

(1) 
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tion 10 (c) of the National Labor Relations Act, as 
amended (61 stat. 136, 29 U. S. C., Sec. 151, e¢ seq.). 
In its answer to the petition, the Board has requested 
enforcement of its order. The Board’s Decision and 
Order (J. A. 20-24)* are reported at 120 N. L. R. B. 
No. 90. This Court has jurisdiction of the proceed- 
ings under Section 10 (e) and (f) of the Act.’ 


I. The Board’s findings of fact 


The Board found that the Unions violated Section 
8 (b) (1) (A) of the Act by picketing premises occu- 
pied by two commonly owned companies for the pur- 
pose of obtaining immediate recognition as the ex- 
elusive bargaining agent of their combined employees, 
at a time when the unions did not represent a ma- 
jority of the employees. The evidentiary facts may 
be summarized as follows: 


A. Background—the businesses and labor unions involved 


For many years prior to 1957, Smart Set, which is 
engaged in the manufacture and sale of women’s coats 
in Los Angeles, California, had operated under col- 
lective bargaining contracts with the Los Angeles 


1%J A” yefers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of refer- 
ences a semicolon appears, references preceding the semicolon 
are to the Board’s findings; succeeding references are to the 
supporting evidence. 

2 The employers with respect to whom the Board found that 
the Unions committed unfair labor practices make substantial 
shipments into interstate commerce (J. A. $1). The Board 
found, and the Unions do not contest, that their conduct 
affects commerce within the meaning of the Act (J. A. 21, n. 2). 
Accordingly, no question is raised as to the Board’s jurisdic- 
tion. 
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Cloak Joint Board, an affiliate of the International 
Ladies’ Garment Workers’ Union (J. A. 5; 37, 34-49, 
4, 112). In October 1954, Harold and Coleman 
Solursh, brothers who, together with their father, 
David, were partners in Smart Set, established a new 
firm, Harou, Inc, to manufacture and sell ladies 
dresses (J. A. 5; 30, 36-37). A year later, the same 
brothers formed another firm, doing business under 
the name En Tour, also to sell ladies dresses ; however, 
unlike Harou, this firm sub-contracted the manufac- 
turing phase of the business (tbid.). 

Though all three firms occupied different floors of 
the same building in downtown Los Angeles, Harou 
and En Tour were operated and financed inde- 
pendently of Smart Set (J. A. 5-6; 38-40, 50, 66). 
The two new firms were under the full-time manage- 
ment of Harold Solursh (J. A. 9; 39,110,111). Cole- 
man Solursh did not participate in the operations 
of Harou and En Tour, remaining in the employ of 
Smart Set as its manager (J. A. 5; 39, 74, 81). 
Neither Harou nor En Tour made any products for 
Smart Set, nor did the products in which they special- 
ized involve the same skills and operations as those 
handled by Smart Set (J. A. 9; 41-43, 112). And, 
unlike Smart Set, Harou and En Tour did not ope- 
rate under a contract with any of the affiliates of the 
International Ladies Garment Workers Union 
(ILGWU) which claimed jurisdiction over the trades 
employed by those firms (J. A. 6). 

Harou and En Tour’s operations were within the 
area covered by petitioner Joint Council, consisting of 
four locals of the ILGWU with jurisdiction over 
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trades involved in the manufacture of sportswear, 
childrenswear, cotton garments and accessories (J. A. 
4; 126). Sometime in 1955, the Joint Council pur- 
ported to merge with another affiliate of the ILGWU, 
the Los Angeles Dress Joint Board, which had juris- 
diction over expensive ladies’ dresses, and formed 
the Joint Dress and Sportswear Board (J. A. 4-9; 
118, 120, 126). The newly formed Joint Board, also 
a petitioner, was managed by the former manager of 
the Joint Council, and its jurisdiction embraced the 
trades previously covered by each of its constituent 
bodies (J. A. 4-5; 118, 119, 127). Collective bargain- 
ing contracts in existence at the time of the merger 
to which the Joint Council was a party were not 
changed to reflect the merger, and petitioner Joint 
Board assumed the administration of such contracts 
(J. A. 5; 121, 122, 126). In addition, proceedings 
before the National Labor Relations Board involving 
companies whose employees the Joint Council was at- 
tempting to organize were carried on under the name 
Joint Council until the end of 1956, when the contracts 
in existence at the time of the merger expired (J. A. 
126). 


B. The Union’s request for recognition, and its picketing in support 
th 


When Harou and En Tour began business opera- 
tions, the Los Angeles Cloak Joint Board—the 
ILGWU affiliate with whom Smart Set had a con- 
tract—took the position that the new firms were 
handling products within the coverage of the existing 
contract with Smart Set; that the new firms were ac- 
tually ‘‘subsidiaries or affiliates of Smart Set”; and 
that the existing contract therefore applied to Harou, 
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En Tour and their employees (J. A. 5-6; 45-46, 
78-80, 95-97). Smart Set as well as Harou and En 
Tour rejected the union’s position on the ground that 
the new firms were wholly independent of Smart 
Set, and in the fall of 1956 the Cloak Joint Board 
filed a grievance against Smart Set with respect to 
the question, as permitted by the provisions of the 
contract (J. A. 46, 62, 95, 97, 108). Although the 
matter went to arbitration, no determination of the 
question was made, as Smart Set ceased all operations 
and went out of business at the end of 1956 (J. A. 
5; 48, 98, 100, 140). 

In the meantime, an effort was made to establish 
a separate contractual relationship with Harou and 
En Tour. Thus, late in 1955, Harold Solursh was on 
two occasions contacted by an officer of the ILGWU 
and by a business agent of the Joint Board, respec- 
tively, for the purpose of obtaining ‘‘a union contract”’ 
with En Tour and Harou (J. A. 6; 32, 47, 48). The 
International representative, Jack Haas, told Solursh 
that he “‘better sign a union contract, or else”’ (tbid.). 
Similarly, about the same time, the manager of the 
Los Angeles Cloak Joint Board wrote En Tour and 
Harou, stating (J. A. 179) : 

Representatives of the International Ladies” 
Garment Workers’ Union have met with you to 
discuss union organization of your shop and 
the possibility of reaching a contract with. the 
union covering its membership. Thus far, you 
have failed to cooperate. 

This is to advise you that unless you change 


your position with respect to union organiza- 
tion, it may be necessary to strike and picket 
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your shop at such time as the union considers 
opportune. 

In the spring of 1956, Coleman Solursh was also 
contacted by International representative Haas and 
was told that he should tell his brother “that he better 
sign or else” (J. A. 6; 68-69, 87). Several months 
thereafter Coleman had occasion to discuss with an- 
other International business agent a dispute which 
had arisen between Smart Set and some union mem- 
bers, and was told that “if you can get your brother 
to sign up, you will have no more complications in 
this shop” (J. A. 6; 69, 88). At about the same time, 
Coleman was also told by a union representative of 
one of the crafts employed by Smart Set that “it 
would be to the best interests of both [En Tour and 
Harou and the union] to have a contract with the 
union” (J. A. 6; 71). 

Harold Solursh, however, rejected all union re- 
quests for recognition, and on July 31, 1956, picketing 
started in front of the building occupied by Harou, 
En Tour, and Smart Set (J. A. 6; 33, 71, 103, 132). 
The picket signs originally stated that Harou and En 
Tour were on strike, and carried petitioner Joint 
Council’s name (J. A. 6; 103, 110). Within a few 
days, however, the signs were changed to read ‘‘Ha- 
rou, Inc., En Tour, Inc., unfair to Organized Labor— 
Los Angeles Joint Council, Local $94, Teamsters 
Union, AFL, Cloak Makers Joint Board, AFL-CIO” 
(J. A. 7; 34, 72, 142). The picketing continued with- 
out interruption and was in effect at the time of the 
hearing before the trial examiner (J. A. 6; 33, 71-72, 
103-104). In May 1957, during the hearing, the 





7 


legends on the signs were again changed to replace 
the “Unfair” language with an appeal to the employ- 
ees of Harou and En Tour to join the Union, to sub- 
stitute the petitioner Joint Board in place of the 
Joint Council, and to delete the Cloak Makers Joint 
Board (J. A. 7; 142, 145). 

At the outset, mass picketing was employed, but 
after several days it was discontinued and thereafter 
only two pickets appeared daily, one at the front and 
the other at the rear entrance to the building (J. A. 
33). The picketing caused many of Smart Set’s em- 
ployees to refuse to cross the lines in order to go to 
work, whereupon Smart Set filed a grievance on this 
account, pursuant to its contract with the Los Angeles 
Cloak Joint Board (J. A. 49, 58-60, 87, 95). These 
employees returned several weeks later in accordance 
with a directive to that effect issued by the Impartial 
Chairman under the contract (J. A. 61). 

After institution of the picketing, as before, various 
agents of the ILGWU and its affiliates continued to 
press for a contract between Harou, En Tour and 
the Union. Coleman Solursh was approached by such 
agents on at least four separate occasions, and they 
made clear that the difficulty which the picket line was 
causing Smart Set would be ended if he “could possibly 
get [his] brother to see the benefits of having a union 
contract”? (J. A. 6; 70-71, 89, 94). Similar repre- 
sentations were made to David Solursh, the father 
of Coleman and Harold. Thus, after the picketing 
began David Solursh scheduled several meetings with 
various officials of the ILGWU and its affiliates to 
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protest the refusal of Smart Sets’ employees to cross 
the picket lines, and on: each occasion was told that 
a contract settlement with Harou and En Tour would 
end the trouble (J. A. 50, 51, 53, 59, 63, 64). One 
of the union officials specifically requested that David 
use his paternal influence to persuade Haroid to come 
to terms (J. A. 53, 54). 


C. Harou’s and En Tour’s employees reject union representation in 3 
Board-conducted election 


On August 7, 1956, a week after the picketing began, 
Harou and En Tour filed a petition with the Board 
requesting that their employees be given an oppor- 
tunity to decide in an election whether they wished 
to be represented by the Joint Council (J. A. 6; 36, 
147). The attorney for the Joint Council thereupon 
filed with the Board attorney to whom the case was 
assigned a statement that “the unions do not consent 
to any election inasmuch as they have made no claim 
for recognition” (J. A. 6; 154). Shortly thereafter, 
when the petition was set for hearing, a second and 
similar disclaimer was filed by the same attorney 
(J. A. 6; 155). Following the hearing, however, the 
Board on December 10, 1956, directed that an election 
be held. It concluded that, in view of the continued 
demands by union officials that Harou and En Tour 
sign a contract, “the current picket line is tantamount 
to a present continuing claim for recognition by the 
[Joint] Council which renders ineffectual its dis- 
claimer of such claim” (J. A. 147, n. 2). 

The election was held on January 4, 1957, in a com- 
bined unit of both Harou and En Tour employees, and 
the results showed that 41 votes were cast against the 
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Joint Council, and 10 in its favor (J. A. 6; 151-154). 
As stated, supra, the picketing continued after the elec- 
tion in essentially the same manner as it had been 
conducted during the preceding months, and was in 
effect at the time of the hearing in this ease (J. A. 
6; 33, 71-72, 103-104). 


Il. The Board’s conclusions and order 


The Board concluded that, even after the Joint 
Council had been rejected by a large majority of the 
employees in a Board-conducted election, it and its 
successor, the Joint Board, continued to picket Harou 
and En Tour for the purpose of obtaining immediate 
recognition as the exclusive bargaining representative 
of the employees (J. A. 21). The Board further con- 
cluded that, by such post-election picketing, those 
unions infringed the rights of the employees of Harou 
and En Tour, in violation of Section 8 (b) (1) (A) of 
the Act. In so concluding, the Board followed its 
holding in Curtis Brothers, 119 N. L. R. B. No. 33, 
pending before this Court sub nom Drivers, Chauf- 
feurs, and Helpers Local 639 v. N. L. R. B., No. 14347, 
that the economic pressure brought to bear by a minor- 
ity union’s picketing for immediate recognition con- 
stitutes restraint and coercion of the employees in- 
volved in the exercise of their right of free choice re- 
specting a bargaining representative, and is thus with- 
in the ban of Section 8 (b) (1) (A) (J. A. 21). 

The Joint Council’s responsibility for the unfair 
labor practice was based on its continued participa- 
tion, under that name, in the picketing and in pro- 
ceedings before the Board, even after its purported 
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merger with the Joint Board (J. A. 21-22). The 
Joint Board’s responsibility was premised on the fact 
that, both as a successor to the Joint Council and in its 
own right, it participated in the picketing and like- 
wise sought to obtain exclusive bargaining rights with- 
out representng a majority of the employees (zbid.). 

To remedy the foregoing violation, the Board’s 
order requires the petitioning Unions to cease and 
desist from restraining and coercing the employees 
of Harou and En Tour in the exercise of their Section 
7 rights by picketing those companies, or by en- 
gaging in any other conduct for the purpose of forcing 
Harou and En Tour to recognize them as exclusive 
bargaining agent of the employees at a time when 
they do not represent a majority of such employees. 
The order also requires the posting of appropriate 
notices (J. A. 23-24). 


SUMMARY OF ARGUMENT 
I 


The Board’s finding that the Unions picketed Harou 
and En Tour to compel them to recognize the Unions 
as the exclusive bargaining representative of the 
companies’ employees at a time when a majority of 
such employees had not designated the Unions to rep- 
resent them is amply supported by the record. The 
Unions’ minority status was established by the results 
of the election, which showed that an overwhelming 
majority of the employees were against representation. 
And the immediate recognition objective is shown by 
the insistent demands by union officials that Harou and 
En Tour enter into a collective bargaining agreement. 
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The Unions’ contention that the agreement thus 
sought was only with respect to union members, which 
would not confer exclusive status as representative of 
all the employees, is without substance. Thus, the 
Unions made the alternative demand, throughout the 
events in this case, that the existing contract with 
Smart Set, which included an exclusive recognition 
clause and a union security provision, be applied to 
Harou and En Tour. Moreover, the frequent oral 
requests of the Unions for a contract were unqualified 
by any reference to its limitation to union members. 
Indeed, union witnesses testified that no oral requests 
for a contract were made. In view of the Board’s re- 
jection of this testimony, the Unions are not now ina 
position to urge that their demands in fact were care- 
fully qualified in their scope. 

Since the Unions’ picketing, which continued after 
their loss of the election, was in direct support of their 
attempt to obtain a contract with En Tour and Harou, 
it is plain that the objective of the picketing was im- 
mediate recognition. 

II 


A full statement of the reasons supporting the 
Board’s legal conclusion in this case—that peaceful 
picketing by a minority union for the purpose of ob- 
taining exclusive recognition is a violation of Section 
8 (b) (1) (A) of the Act—is contained in the Board’s 
brief in No. 14347 in this Court, to which the Court is 
respectfully referred. The additional contentions ad- 
vanced by the Unions on this question of statutory 
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interpretation, which were not dealt with in that brief, 
do not impair the validity of the Board’s construction. 
' A. Contrary to the Unions’ assertion, it is estab- 
lished that “compulsive features [are] inherent in 
picketing,’ and therefore picketing cannot be re- 
garded as merely an appeal to reason carrying no 
impact of economic pressure upon the picketed em- 
ployer. Hughes v. Superior Court, 339 U. S. 460, 
468. In this case, moreover, the economic coercion 
wrought by picketing was in fact evidenced, for Smart 
Set’s employees refused to cross the picket line. Ac- 
cordingly, the Board could properly conclude that the 
economic threat inherent in the Unions’ picketing im- 
posed the kind of coercive pressure which Section 8 
(b) (1) (A) was meant to proseribe. 

B. The Unions’ reliance on the Supreme Court’s 
decision in N. L. R. B. v. International Rice Miliing, 
341 U. S. 665, to show that Congress did not mean to 
proscribe minority picketing for recognition, is mis- 
Placed. The Supreme Court held only that the picket- 
ing in that case was not aimed at the type of concerted 
employee refusal required to bring it within the Act’s 
regulation of secondary boycott activity. 

C. Sections 8 (b) (4) (B) and (C), contrary to the 
Unions, are not the only provisions in which Congress 
intended to treat recognition picketing. Those Sec- 
tions differ from Section 8 (b) (1) (A) both in terms 
of coverage and remedy, and thus they have a scope 
independent of that Section 8 (b) (1) (A), in respect 
to regulating recognition picketing. Moreover, Section 
8 (b) (1) (A) was introduced into the bill that was 
subsequently adopted after Sections 8 (b) (4) (B) and 
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(C), had already been decided upon—representing a 
desire on the part of Congress to enlarge the coverage 
of the bill with respect, inter alia, to picketing activities 
which have a coercive effect upon the exercise of the 
right of employees to make a free choice as to repre- 
sentation. 

D. The legislative debates on Section 8 (b) (1) (A) 
show, contrary to the Unions’ assertion, that Congress 
intended by that provision to cover peaceful as well 
as violent picketing, at least insofar as it has a coer- 
cive impact upon the exercise of employee rights under 
the Act. And they also show that Congress meant to 
impose the same obligation on both employer and 
union with respect to non interference with employer 
rights. Since recognition of the Unions by Harou 
and En Tour would have been a violation of Section 8 
(a) (1) of the Act, there is no reason for not finding 
a violation of Section 8 (b) (1) (A) by the Unions in 


using economic sanctions to compel such recognition. 

E. The policy considerations advanced by the Unions 
in support of their argument that they should be free 
to picket an employer to compel him to accord recog- 
nition in violation of the Act are unsupported. More- 
over, such considerations are legislative in character, 
and thus irrelevant to decision here. 


ARGUMENT 
Introduction 


It is the Board’s position in this case—as it is in 
Drivers, Chauffeurs, and Helpers Local 639 v. 
N. L. R. B. (Curtis Brothers), No. 14347 on the 
Court’s docket, argued October 7, 1958—that picket- 
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ing by a labor organization to compel an employer 
to recognize it as the exclusive bargaining agent of his 
employees at a time when it does not in fact represent 
a majority of them constitutes a violation of Section 
8 (b) (1) (A) of the Act. Rather than restate here 
the arguments which support the Board’s position on 
this legal issue, we respectfully refer the Court to the 
Board’s brief in No. 14347 (pp. 14-44), which we in- 
corporate herein by reference. A copy of the Board’s 
brief in this case has been furnished petitioner’s coun- 
sel. The Board’s argument in this case will be di- 
rected: (1) to a showing that the evidence supports 
the Board’s factual conclusion that, following the em- 
ployee’s rejection of the Joint Council in the election, 
the petitioning Unions nevertheless continued to 
picket for the purpose of attaining immediate recog- 
nition as the employees’ exclusive representative; 
and (2) to answering those contentions advanced in 
the Unions’ brief, as to the applicability of Section 8 
(b) (1) (A) in these circumstances, which were not 
fully dealt with in the Board’s brief in No. 14347. 


I. Substantial evidence supports the Board’s finding that the 
object of the Unions’ picketing was to compel Harou and 
En Tour to recognize them as the exclusive employee bar- 
gaining agent at a time when a majority of the employees 
had not designated the Unions as their representative 
In view of the overwhelming rejection of the Joint 

Council by the employees of Harou and En Tour in 

the Board election of January 4, 1957, it is clear that 

neither the Joint Council, nor its successor, the Joint 

Board, represented a majority of those employees 
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during the period relevant in this case. The Unions 
do not suggest otherwise in their brief to the Court. 
The remaining factual finding of the Board upon 
which the Section 8 (b) (1) (A) violation is premised 
is that the object of the Unions’ picketing was to ob- 
tain immediate recognition as the exclusive represen- 
tative of Harou’s and En Tour’s employees. As we 
now show, the record amply supports the Board’s 
finding in this respect. 

From the time that Harou and En Tour began op- 
erations, unceasing efforts were made by various rep- 
resentatives of the ILGWU and its affiliates to estab- 
lish a contractual relation with those firms. Thus, the 
Los Angeles Cloak Joint Council insisted that Harou 
and En Tour were merely subsidiaries of Smart Set, 
and were therefore covered by its existing contract 
with Smart Set (supra, pp. 45). This insistence, 
which was carried to the point of arbitration proceed- 
ings, was tantamount to a demand for exclusive recog- 
nition, for the contract which was thus sought to be 
applied to Harou and En Tour provided that the 
employers “recognize the Union * * * as the sole and 
exclusive collective bargaining representative of all its 
employees”’ (J. A. 158-159). Moreover, the demand 
that Harou’s and En Tour’s employees be treated as 
covered by the contract with Smart Set, was coupled 
with alternative demands that Harou and En Tour 
enter into separate contracts with petitioner Unions 
(pp. 5-6, supra). 

In their brief to this Court, the Unions do not 
seriously suggest that they did not seek a contract 
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with Harou and En Tour.’ Indeed, as shown supra, 
pp. 5-8, the Unions not only made their contract 
demands directly to Harold Solursh, who managed 
the firms, but also told his brother and father that the 
price of peaceful labor relations for Smart Set was 
a union contract covering Harou and En Tour, and 
thus that they had better use their influence toward 
that end.* 

The gravamen of the Unions’ argument is that, 
despite the foregoing circumstances, they did not seek 
recognition as the exclusive representative of all the 
employees, but merely a contract which would cover 
only their members (Un. Br. pp. 20-21, 23-24). The 
sole evidence upon which the Unions rely in this re- 
spect is the letter written to Harou and En Tour by 
the Los Angeles Cloak Joint Board stating, inter 
alia, that union representatives “have met with you to 
discuss * * * the possibility of reaching a contract 


with the union covering its membership’”’ (J. A. 179, 
supra, p. 5). The phraseology of this letter, how- 
ever, can scarcely be given the refined meaning which 


3It may be noted, however, that the Unions’ brief at one 
point characterizes their demand as seeking “observ[ance of] 
union standards” (Br. p. 22), and attempts to justify picketing 
for this purpose by citing a situation where a union has dis- 
paired of obtaining a contract (Br. 31-82). It is plain in 
this case, as stated in the text, that the Unions sought observ- 
ance with union standards only in the sense that they demanded 
that Harou and En Tour enter into a union contract. 

“In making these contract demands, at no time did the Unions 
ever suggest, as they apparently would have the Court believe 
(Un. Br. p. 29), that they merely desired Harou and En Tour 
to “persuade their employees within the limits of permissible 
free speech” to support the Unions. 
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the Unions now attribute to it. Thus, as we have 
shown, the Los Angeles Cloak Joint Board, on whose 
behalf the letter was written, insisted throughout the 
events and proceedings in this case that Harou and 
En Tour should properly be treated as embraced 
within its existing contract with Smart Set, which 
provided for exclusive recognition of the union as 
representative of all employees in the bargaining 
unit.° 

Moreover, it cannot be assumed that the Cloak 
Board spoke for the petitioner Unions insofar as the 
scope of the contract sought by them is concerned. 
Significantly, the various contract demands made on 
behalf of the petitioner Unions were unqualified by 
any intimation that the requested contract would cover 
union members only. In the absence of any con- 
trary indication, a union demand for a contract ordi- 
narily refers to a collective bargaining agreement of 
conventional scope, i. e., one which covers all em- 
ployees in the unit involved, and which thereby makes 
the contracting union the exclusive representative of 
such employees. Certainly that conclusion is war- 
ranted here, where, as the petitioning Unions un- 
doubtedly knew, the Smart Set contract with which 
the Solursh family was immediately familiar and 

’The contract with Smart Set also provided that “member- 
ship in the Union shall be a condition of employment * * * 
on and after the thirtieth day following the beginning of such 
employment, or the effective date of this provision, whichever 
is the later” (Resp. Exh. 1, p. 7). Accordingly, a demand that 
the contract be limited to members of the union in practical 


effect would be the equivalent of a demand that the union be 
recognized as the contracting agent for all the employees. 
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would expect to be illustrative of the contracts which 
any of the various affiliates of the ILGWU might 
propose, provided for exclusive recognition, and in- 
deed, a union-shop (see pp. 15, 17, supra). 

Finally, the argument that the petitioning Unions 
sought a “members only” contract is negated by the 
fact that the testimony adduced by the Unions from 
its own witnesses is wholly inconsistent with any 
such thesis. The officials of the petitioning Unions 
who testified at the hearing took the position, which 
was rejected by the trial examiner and the Board on 
credibility grounds, that no requests for a contract 
of any kind were made to Harou and En Tour (J. A. 
8, 128-129, 142-143). The Unions are scarcely in a 
position now to urge that demands which they have 
denied making altogether were in fact carefully quali- 
fied in their scope. 

In short, the Unions’ grievance with Harou and En 
Tour was that these firms would not sign a contract 
with them as the exclusive representative of their em- 
ployees. Moreover, it is evident that the picketing 
was, at all times, in support of the Unions’ contract 
demands. Following initiation of the picketing, as 
before, representatives of the Unions continued to 
make open demands for a contract with Harou and 
En Tour (supra, pp. 7-8). And no change was made 
in the character of the picketing, or the signs, which 
continued to assert that Harou and En Tour were 
“unfair to organized labor,” even after the Joint 
Council had been rejected by the employees of these 
firms in the election conducted by the Board (supra, 
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pp. 6-7). Although picket signs which made an or- 
ganizational appeal were eventually substituted for the 
“unfair” signs, this did not occur until the hearing 
before the trial examiner, four months after the elec- 
tion. Since this change was made on advice of counsel 
at a time when the Unions were attempting to estab- 
lish in the proceedings in this ease that the picketing 
had an organizational objective (J. A. 142), the Board 
could reasonably conclude that the new signs, like the 
disclaimers filed by the Unions in their attempt to 
block the election, constituted only self-serving efforts 
to defend against the proceedings in this case, and 
did not represent any fundamental change in the 
Unions’ objective.’ Significantly, the Unions made no 
retraction to Harou or En Tour of the contract de- 
mands, either before or after the election. As the 
Board observed, in rejecting the Unions’ disclaimer 
of a recognition objective at the time of the repre- 
sentation proceeding, the events in this case, appraised 
in their totality, make it impossible to “reconcile the 
[continued] picketing activities with the disclaimer 
of the [Unions]” (J. A. 147, n. 2). 

Accordingly, the record amply supports the conclu- 
sion that the picketing in this case was in support of 
the Unions’ demand for a contract that would confer 
exclusive representative status on the Unions at a 
time when they did not represent a majority of the 
employees. 

*For these reasons, the Board, unlike the trial examiner, 
who predicated his finding of illegality on the picketing prior 


to the change in signs, concluded that the picketing after the 
change was just as unlawful as the prior activity (J. A. 22). 
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II. The Unions’ contention that Section 8 (b) (1) (A) does not 
reach peaceful picketing by a minority union to obtain ex- 
clusive recognition is without merit 
In the Board’s brief in No. 14347 (pp. 14-25), to 

which we have referred the Court (supra, p. 14), we 

show that both the language and legislative history of 

Section 8 (b) (1) (A) support the Board’s conclu- 

sion that that provision prohibits peaceful picketing 

by a minority union to obtain exclusive recognition as 
the employees’ bargaining representative. We also 
show in that brief (pp. 25-44) that the arguments 
which have been advanced in opposition to the Board’s 
reading of Section 8 (b) (1) (A) do not militate 
against the Board’s interpretation. We deal below 
with the additional contentions advanced by the 

Unions on this question which are not fully covered 

in the Board’s brief in No. 14347. 

A. Initially, the Unions assert (br. pp. 34-39) that 
their picketing in this case did not attempt to cause 
business losses to Harou and En Tour, but “was in- 
tended * * * to be solely an appeal to reason” (br. 
p. 35). It follows, according to the Unions, that the 
premise for the Board’s application of Section 8 (b) 
(1) (A)—‘‘that the Union[s] seek * * * to cause 
economic loss to the business” (Curtis Bros., 119 
N. L. R. B. No. 33, quoted on p. 15 of Bd’s brief in 
No. 14547)—is missing in this case. 

Considered even in the abstract the contention must 
be rejected. It is now settled law that peaceful pick- 
eting has a coercive aspect which cannot be negated 
by the claim, however honest, that the picketing was 
intended only as ‘‘an appeal to reason.” As stated 
by the Supreme Court, ‘‘[C]ompulsive features [are] 
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inherent in picketing, beyond the aspect of mere com- 
munication as an appeal to reason.”’ Indeed, “The 
very purpose of a picket line is to exert influences, 
and it produces consequences, different from other 
modes of communication.” Hughes v. Superior Court, 
339 U. S. 460, 468, 465. See also, Teamsters v. H: anke, 
339 U. S. 470, 474; Gregory, Labor and the Law (CW. 
W. Norton & Co., 2nd Rev. Ed., 1958) pp. 302-303, 
312, 328. In short, picketing by its nature unavoid- 
ably invites the imposition of economic pressure on an 
employer through the withholding of services and 
patronage, and a determination as to its legality in par- 
ticular cases cannot be made in disregard of that fact. 
As summarized by the Court of Appeals for the Ninth 
Cireuit, Printing Specialties Union v. Le Baron, 171 
F. 2d 331, 334 (C. A. 9), certiorari denied 336 U.S. 
949: 


It is known to all the world that picketing may 
comprehend something other than a mere ex- 


pression of views, argument or opinion. * isis 


The reluctance of workers to cross a picket line 

is notorious. To them the presence of the line 

implies a promise that if they respond by refus- 

ing to cross it, the workers making the appeal 

will in turn cooperate if need arises. The 

converse, likewise, is implicit. “Respect our 

picket line and we will respect yours.” In this 

setting the picket line is truly a formidable 

weapon, and one must be naive who assumes 

that its effectiveness resides in its utility as a 
disseminator of information. 

In no event, moreover, does the contention have 

substance in the circumstances of this case. The 
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Unions picketed, as we have shown, not merely for 
“informational and demonstrative purposes” (Un. br. 
p. 38), but to compel Harou and En Tour to accede 
to an unlawful demand. During substantially the 
entire period of the picketing, the legends on the signs 
described Harou and En Tour as “unfair’’, without 
further reference to the nature of the dispute (supra, 
p. 6). This conventional form of picketing had the 
undeniable connotation to all who had dealings with 
Harou and En Tour that their help—i. e., a withhold- 
ing of patronage or services—was being solicited 
against “unfair” employers. See authorities cited 
supra, p. 21. Indeed, Smart Set’s employees refused 
to cross the Unions’ picket line, thereby affording 
concrete evidence of the character of the appeal made 
by the picketing (p. 7, supra). In sum, picketing 
with “‘unfair’’ signs to compel employer accession to 
a union demand, particularly where, as here, such 
accession would be an unlawful act, is a classic illus- 
tration of a union effort to utilize the economic power 
of the picket line to attain its objective by the pres- 
sure of loss of business. And in view of the neces- 
Sary impact on employees of a loss of business by 
their employer, the economic threat posed by the 
picketing in this case inevitably had the kind of 
coercive effect on them which Section 8 (b) (1) (A) 
was meant to proscribe. See Bd’s br. in No. 14347, 
pp. 14-20. 

B. The Unions somehow read the Supreme Court’s 
decision in N. L. R. B. v. International Rice Milling 
Co., 341 U. S. 665 to hold “that Congress had not by 
the statute prohibited peaceful picketing of the em- 
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ployer from whom a union sought recognition”’ (br. 
p. 40). The single question presented in that case 
was whether the Union conduct involved violated the 
Act’s proscription against secondary boycotts con- 
tained in Sections 8 (b) (4) (A) and (B). In sus- 
taining the Board’s conclusion that there was no vio- 
lation of these provisions the Court predicated its 
decision on the circumstance that the union had not 
induced “concerted conduct by the employees of the 
neutral employer,’’ the condition required to bring 
union conduct within the Act’s ban on secondary activ- 
ity. 341 U. S. at 670-671. No question was presented 
and no determination was made respecting the appli- 
cation to the union conduct in that case of Section 8 
(b) (1) (A), which as we have shown in the Board’s 
brief in No. 14347, involves completely different con- 
siderations. Indeed, far from holding that no provi- 
sion of the Act covered the recognition picketing in 
the Rice Milling case, the Supreme Court specifically 
noted that insofar as the picketing there was alleged 
to be coercive, “the complaint more properly [should] 
have relied upon Section 8 (b) (1) (A).”” 341 U.S. 
at 672.’ 

7 The Unions also point out that the Supreme Court supported 
its conclusions as to Section 8 (b) (4) in the Rice Milling 
case by invoking Section 13’s general protection of strike activ- 
ity, and argue that Section 13 is equally applicable here. But, 
as the Supreme Court made clear in the other Section 8 (b) 
(4) decisions handed down the same day as Rice Milling, if 
picketing or striking is found to be encompassed within that 
provision, then Section 13 has been rendered inapplicable. See 
e. g., V. L. R. B. v. Denver Bldg & Constr. Trades Council, 341 
U. S. 675, 687. And so with Section 8 (b) (1) (A), if picket- 
ing is within its coverage, “Section 13 is of no help.” Truck 
Drivers Union, 728 v. N. L. R. B., 101 App. D. C. 420, 423, 249 
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C. The Unions contend that the prohibition con- 
tained in Section 8 (b) (4) (C) of the Act against 
recognition picketing in the face of an outstanding 
certification “manifests the Congressional intent not 
to bar picketing for recognition by a minority union 
when no union has been certified’? (br. p. 42). We 
have shown in the Board’s brief in No. 14347 (pp. 
35-38) that, both in terms of coverage and remedy, 
Section 8 (b) (4) (C) differs from Section 8 (b) (1) 
(A), thereby negativing any inference that Congress 
meant to deal with union sanctions to obtain recog- 
nition only in the former Section. The history of 
these two provisions confirms this conclusion. 


F. 2d 512, 515, certiorari denied, 355 U. S. 958. See discussion 
at pp. 41-42 in Board’s br. in No. 14347. 

*The Unions’ reliance on this Court’s decision in Bonnaz v. 
N.L. R. B., 9% App. D. C. 234, 230 F. 2d 47 (br. 42) to support 
their contention is wholly misplaced. The Court did not hold 
in that case, as suggested by the Unions, that “Congress intended 
to prohibit picketing to secure recognition only where a labor 
organization had been certified * * *” (zbid.). Rather, the hold- 
ing was that the protection against picketing and strikes afforded 
by Section 8 (b) (4) (C) to a certified representative is inappli- 
cable in the infrequent situation where en individual, rather than 
a labor organization, is certified by the Board as a bargaining rep- 
resentative. The Court did not deal with, because it was not pre- 
sented, the question of whether Section 8 (b) (4) (C)’s treatment 
of recognition picketing was meant to preclude any further treat- 
ment in other provisions of the Act of the same subject matter, 
but in a different context. 

* The same differences in coverage and remedy also apply with 
respect to Section 8 (b) (4) (B), thus precluding the Unions’ 
further argument (br. 43, 44) that the treatment given recogni- 
tion picketing in that Section likewise shows that Congress did 
not intend to deal with the same subject in Section 8 (b) (1) (A). 
Thus, Congress meant in Section 8 (b) (4) (B) to prohibit 
picketing for recognition in a secondary boycott context (sub- 
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Thus, Section 8 (b) (4) (C) was contained in the 
Senate bill as it was reported out of committee, while 
Section 8 (b) (1) (A) was not. S. 1126, 80th Cong., 
Ist Sess., p. 15, 1 Leg. Hist. 113. Accordingly, the 
most that may be inferred from Section 8 (b) (4) 
(C), when it appeared as part of the Senate bill, is 
that it went as far as a majority of the Senate 
Labor Committee thought Congress should go in regu- 
lating union efforts to compel recognition. But five 
members of the Committee—including Senators Taft 
and Ball—were dissatisfied with the reported bill. 
They filed a statement of Supplemental Views in 
which they advised that they would seek amendments 
on the floor, including one similar to the present Sec- 
tion 8 (b) (1) (A). S. Rep. 105, 80th Cong., 1st 
Sess., pp. 50-56, I Leg. Hist. 456-462. And they in- 
dicated that their purpose in seeking the latter amend- 
ment was (see Bd. br. 22-23) to outlaw conduct on 
the part of the union, which, if engaged in by an 
employer, would be violative of Section 8 (a) (1). 

Moreover, in the debates on Section 8 (b) (1) (A), 
ject to the exception explicitly stated in that provision), re- 
gardless of the majority status of the union seeking recognition, 
and thus the legitimacy of its objective (see n. 10, infra). Sec- 
tion 8 (b) (1) (A), on the other hand, comes into play where 
recognition is sought, as in this case, by a minority union. Simi- 
larly, by treating recognition picketing in a secondary boycott 
context separately in Section 8 (b) (4) (B), Congress subjected it 
to the mandatory injunction features of the Act which are appli- 
cable only to the activities proscribed in Section 8 (b) (4). More- 
over, Section 8 (b) (4) (B), like Section 8 (b) (4) (C), was in 
the Senate bill before Section 8 (b) (1) (A) was adopted, and, 
as we show infra, pp. 25-27, the latter section was intended to 
expand the proscriptions of the Senate bill with respect to 
picketing which restrains employees in their selection of a bar 
gaining representative. 
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the sponsors of the provision made clear that one of 
the situations intended to be covered thereby was 
where a union resorted to economic pressure for the 
purpose of foisting itself upon employees who did not 
desire it as their representative (see Bd. br. 25-26). 
Indeed, since an employer violates Section 8 (a) (1) 
if he grants exclusive recognition to a minority union 
(Bd. br. in No. 14347, p. 21), encompassing union 
pressure to obtain this illegal object was essential to 
give 8 (b) (1) (A) the equivalence in scope sought by 
its sponsors. 

In these circumstances, the adoption of Section 8 
(b) (1) (A) on the Senate floor, as an amendment to 
the Committee bill, can only be viewed as an enlarge- 
ment upon the provisions of the bill as reported by 
the Senate Committee—including Section 8 (b) (4) 
(C). And, since the Senate bill as thus amended 
was the bill ultimately adopted by both Houses, this 
conclusion respecting the relation between Sections 8 
(b) (1) (A) and 8 (b) (4) (C) carries over to the 
law as enacted. The fact that Section 8 (b) (1) (A) 
was intended to augment the provisions of Section 8 
(b) (4) (C), insofar as union efforts to compel 
recognition were concerned, is confirmed, further- 
more, by the House conferees’ adoption of Section 8 
(b) (1) (A) as contained in the Senate bill. They 
acceded to the Senate’s proposal upon the assump- 
tion that the provisions of Section 12 (a) of the 
House bill, which outlawed in the specific terms, enter 
alia, minority picketing for recognition, were unnec- 
essary because “many of the matters covered 
[therein] ... are also covered in [Section 8 (b) 
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(1) (A) of the Senate bill]”’ H. Conf. Rep. 510, 80th 
Cong., Ist Sess., pp. 59, 52, I Leg. Hist. 563, 546. (See 
also, Bd. br. in 14347, pp. 34-35.)*° 

D. In seeking support for their position in the legis- 
lative debates relating to Section 8 (b) (1) (A) (br. 
55-59), the Unions do not refer to the instances 
wherein Senators Taft and Ball illustrate the mean- 
ing of that Section by allusions to peaceful picketing 
like that involved in this ease (See Bd. br. in No. 
14347 pp. 23-25). These illustrations, put before the 
Senate by the two principal proponents and authors 
of Section 8 (b) (1) (A), unequivocally reveal an 
intent, in this section, to protect employees against the 
economic threat imposed by a picket line utilized to 
subvert their representation rights." The continuing 
validity of these illustrations, moreover. is emphasized 
by the fact that, when the phrase ‘interfere with” 


The foregoing analysis is not altered by the Unions’ re- 
liance (br. 47) on the passage in the Conference Report which, 
repeating language taken from the Senate Report, states that 
“the primary strike for recognition (without a Board cer- 
tification) was not prohibited” H. Conf. Rep. 510, 80th Cong., 
Ist Sess., 43, I. Leg. Hist. 547; S. Rep. 105, 80th Cong., 1st 
Sess. 22, I Leg. Hist. 428. This statement is made in describ- 
ing Section 8 (b) (4) (B), which prohibits a union, even 
though it may represent a majority of the employees, from 
inducing strikes by employees of neutral employers to put 
pressure on the primary employer to grant the recognition the 
union is entitled to. In this context, it was necessary to make 
clear that such a majority union remained free to compel recog- 
nition by striking the primary employer himself, and accord- 
ingly the reassuring statement quoted above, was made. 

11 Accordingly, it is of no avail to argue, as the Unions do 
(br. p. 59), that “Union pressure [from peaceful picketing is 
too] remote and tenuous * * * to constitute illegal restraint 
and coercion * * *” under Section 8 (b) (1) (A). 
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was thereafter deleted from Section 8 (b) (1) (A) 
as originally proposed, Senators Taft and Ball agreed 
to the deletion for the express reason that they did 
not consider that any change in the original meaning 
of the provision was effected thereby (See Bd. br. 
in No. 14347, p. 25, n. 10). | 

Tacitly acknowledging that an employer violates 
Section 8 (a) (1) if he accords exclusive recognition 
to a minority union (See Bd. br. in No. 14347, pp. 
20-21), the Unions also argue (br. p. 56) that Con- 
gress did not intend Section 8 (b) (1) (A) to “have 
2 Scope coextensive with Section 8 (a) (1).” But, as 
we show (ibid.), the proponents of Section 8 (b) (1) 
(A) repeatedly stressed throughout the legislative 
consideration of this measure that these two provi- 
Sions were intended to impose the same obligation 
insofar as possible on both employer and union with 
respect to non-interference with employee rights. The 
case of minority picketing for recognition presents a 
most appropriate and practicable occasion to give 
effect to this intended principle of equivalence. There 
is no apparent reason for permitting a union any 
greater freedom than the employer has to use eco- 
nomic sanctions to compel a violation of the right of 
employees freely to select their own representative, 

E. Finally, the Unions advance “poliey”’ arguments 
which they believe show that their picketing in this 
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ease should not be found violative of the Act (br. pp. 
61-64). These arguments are not relevant to the 
determination of this case for three reasons. First, 
these arguments show only that unions have a legiti- 
mate interest in expanding their membership and in- 
fluence, a point that may be conceded. But this point 
is not germane to the wholly separate policy question 
presented here of whether unions should be free to 
advance that interest by foisting themselves on em- 
ployees who do not wish to be represented by them. 
Secondly, if the Board’s position be sustained, Con- 
gress in fact rejected these arguments with respect 
to cases involving deprivation of the statutory rights 
of employees, just as it rejected them in forbidding 
unions to further their interests by such tactics as 
secondary boycotts and illegal union-security con- 
tracts. Thirdly, the policy considerations stated by 
the Unions are at best legislative arguments, and are 
wholly irrelevant to judicial adjudication. ‘‘The ju- 
dicial function is confined to applying what Congress 
has enacted after ascertaining what it is that Con- 
gress has enacted.’’ Local 1976, Carpenters Union Vv. 
N.L. RB. B., 357 U.S. 93, 100. 


CONCLUSION 


For the reasons stated herein and in the Board’s 
brief in No. 14347, it is respectfully submitted that a 





30 


decree should be entered enforcing the Board’s order 
in full. 
JEROME D. FENTON, 
General Counsel, 
TxHomas J- McDERMOTT, 
Associate General Counsel, 
MarceL Matiet-PREVOST, 
Assistant General Counsel, 
Norton J. CoME, 
Deputy Assistant General Counsel, 
DvuANE B. BEESON, 
Attorney, 
National Labor Relations Board. 
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Before: Watiace E. Royster, Trial Examiner. 


Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


Upon a charge filed by Mrs. Edwin Selvin, alleging that 
Joint Council of Sportswear, Cotton Garment, Undergar- 
ment & Accessory Workers Union, AFL-CIO, herein called 
the Joint Council, was engaged in certain unfair labor 
practices, the General Counsel for the National Labor Re- 
lations Board issued a complaint, dated May 1, 1957, against 
the Joint Council, alleging that it had engaged in and was 
engaging in conduct violative of Section 8 (b) (1) (A) of 
the National Labor Relations Act, 61 Stat. 136, and that the 
unfair labor practices complained of affected commerce 
within the meaning of Section 2 (6) and (7) of the Act. 

In respect to unfair labor practices, the complaint, as 
amended at the hearing, alleges that the Joint Council 
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and its successor have, since on or about January 15, 1957, 
engaged in picketing with a purpose of causing, forcing, or 
requiring two employers, Harou, Inc. and En Tour, to 
recognize the Joint Council as exclusive bargaining repre- 
sentative of the employers’ employees, although the Joint 
Council at no time material herein has been the majority 
representative of such employees. It is further alleged 
that by the picketing described the employees of Harou 
and En Tour have been restrained and coerced in the 
exercise of rights guaranteed in Section 7 of the Act. 

The Joint Council filed an answer denying the commis- 
sion of unfair labor practices and alleging affirmatively 
that the picketing at the premises of En Tour or Harou 
has been solely for the purpose of persuading the employ- 
ees of these employers to join and become members of 
the Joint Council. It is denied that the Joint Council 
at any time material herein has sought or now seeks to 
enter into any collective bargaining agreement with either 
employer. 

Pursuant to notice a hearing was held upon the com- 
plaint before the undersigned Trial Examiner in Los An- 
geles, California, on May 22 and 23 and June 7, 1957. All 
parties were represented by counsel and were permitted 
to examine and cross-examine witnesses and offer evi- 
dence pertinent to the issues. Briefs have been received 
from counsel for the Joint Council and from counsel for 
the General Counsel. 

Upon the entire record in the case and from my observa- 
tion of the witnesses, I make the following: 


FINDINGS OF FACT 


I. Tue Busrness oF THE EMPLOYERS 


Haron, Inc., is a California corporation engaged at Los 
Angeles, California, in the manufacture and sale of 
women’s dresses. The evidence establishes and I find 
that Harou annually ships products valued in excess of 
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$50,000 directly to points located outside the State of 
California.* 

Harold Solursh and Coleman Solursh are partners 
d/b/a En Tour. En Tour, until early 1957, has been en- 
gaged at Los Angeles, California, in the manufacture and 
sale of women’s dresses and has shipped annually to points 
outside the State of California merchandise valued in 
excess of $50,000. The footnote comments as to transpor- 
tation charges and trade discounts apply to the business 
of En Tour. 

Both Harou and En Tour occupy the same building and 
each is managed by Harold Solursh. 

I find that the business of Harou and En Tour, each 
separately meets the jurisdictional requirements of the 
Board and that it would effectuate the policies of the Act to 
assert jurisdiction in this case. 


II. Tue Lasor OrcanizaTIon INVOLVED 


The Joint Council, until mid-1955 at least, was an or- 
ganization affiliated with International Ladies’ Garment 
Workers’ Union, composed of representatives of four 
locals, also directly affiliated with the international or- 
ganization, existing for the purpose of collective bargain- 
ing in behalf of its constituent locals with employers in a 
segment of the garment manufacturing industry. John 
Ulene testified that until mid-1955 he was the manager 
of the Joint Council and in that capacity represented the 
Joint Council in collective bargaining with employers. An- 
other and similar organization, but composed of different 
local unions, also affiliated with the international, in 1955 
merged with the Joint Council. The name of the merged 
organization became and now is Los Angeles Dress and 


1 The value of these shipments, as evidenced in tho record, includes trans- 
portation charges and is without reference to trade discounts. The cost of 
transportation is in truth a part of the value of the goods when received by 
the purchaser. Prompt payment results in the extension of an 8 percent trade 
discount. I do not consider this circumstance relevant to diminish the stated 
value of the interstate shipments. 
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Sportswear Joint Board. Ulene at all times since its for- 
mation has been and now is the manager of the Joint 
Board and in that capacity has continued to deal with em- 
ployers in respect to contracts earlier negotiated in the 
name of the Joint Council. The function of the Joint 
Board is the same as that of the Joint Council, but the 
spread of its operations is wider. Because the Joint Coun- 
cil for the period of its existence and the Joint Board 
which has taken over the function of the Joint Council 
existed in part at least for the purpose of collective bar- 
gaining with employers in connection with wages, hours, 
and conditions of employment of employees, I find that 
the Joint Council and the Joint Board were and are labor 
organizations within the meaning of Section 2 (5) of the 
Act. 


Til. Tue Unram Lasor Practices 


Harold and Coleman Solursh, with their father David, 
for a number of years antedating the occurrence of any 
unfair labor practice complained of here were partners 
in a cloak manufacturing enterprise known as Smart Set. 
Until Smart Set ceased doing business in early 1957, its 
employees were covered by an agreement running between 
the owners of Smart Set and the Los Angeles Cloak 
Joint Board, also an affiliate of International Ladies’ 
Garment Workers’ Union, but not one named as a re 
spondent in this proceeding. When Harou and En Tour 
began business, Harold Solursh left Smart Set and actively 
managed the two new companies. Coleman Solursh re- 
mained as manager of Smart Set. The contention on be- 
half of the Joint Council was raised in this record that En 
Tour and Harou were merly extensions of Smart Set, 
engaging in the same business as Smart Set and that the 
contract between the Cloak Joint Board and Smart Set 
should be viewed as covering the employees of Harou and 
En Tour. The evidence is clear enough however, that 
neither Harou nor En Tour at any time of moment here 
have engaged in the same manufacturing operations as 
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Smart Set. It appears that the Cloak Joint Board does 
not assert jurisdiction over employers engaged in dress 
manufacturing. I find no persuasive evidence to the effect 
that either Harou or En Tour has at any time engaged 
in the manufacture of garments other than dresses. 

In late 1955 and in early 1956 various representatives 
of the International Ladies’ Garment Workers’ Union or 
of one of the Joint Boards mentioned here, urged each of 
the members of the Solursh family who were engaged in 
these manufacturing operations to recognize and deal 
with the Joint Council in respect to the employees of 
Harou and En Tour. These appeals, suggestions, threats, 
or warnings, whatever their nature, were unproductive. 
At no time did Harou or En Tour recognize or deal with 
any board, council, or local affiliated with the International 
Ladies’ Garment Workers’ Union. In July 1956, pickets 
appeared before the entrance of Harou and En Tour. Some 
of them carried signs saying that they were on strike and 
bearing the name of the Joint Council, as shown in the 
caption of this report. The picketing continued and in 
August a petition was filed in behalf of Harou and En 
Tour asking that an election be conducted among their 
employees. Before any hearing was directed on the pe- 
tition, Basil Feinberg, counsel for the Respondent here, 
filed a disclaimer saying, ‘‘The unions do not consent to 
any election inasmuch as they have made no claim for 
recognition.’? After an election had been directed but 
before it was conducted, Attorney Feinberg, on December 
14, 1956, notified the Board that the Joint Council dis- 
claimed any interest in the representation of the employees 
of Harou and En Tour and asked that no election be 
held. An election was conducted on January 4, 1957. The 
Joint Council received 10 of the 51 votes cast. This re- 
sult was certified to the parties by the Regional Director on 
January 15, 1957. The picketing which began in July 
1956 continued for the remainder of that year and for that 
portion of 1957 through the last date of the hearing on 
the complaint now being considered. Testimony that the 
name of the Joint Council on the picket placards was 
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displayed throughout this period until some time in May 
1957 is undisputed and is credited. Some time in May a 
change was made in the lettering on the picket signs so 
that instead of the Joint Council, the name Los Angeles 
Dress and Sportswear Joint Board now appears. Shortly 
after the picket signs first appeared, the word ‘‘strike’’ 
was removed, and in its place appeared ‘‘ Haron, Inc., and 
En Tour unfair to organized labor.’’ In May 1957 this 
caption was changed to an appeal to employees to join 
the ‘‘union’’ for better working conditions, wages, and 
hours. 

Until the conduct of the election in January 1957 it is 
possible, but perhaps improbable, that the Joint Council 
or one of the unions which it purported to represent was 
at some time a majority representative of the employees 
of either or both the employers. Because of this circum- 
stance I understand the complaint not to allege any un- 
fair labor practice in connection with the picketing prior 
to the election. When, however, the Joint Council re- 
ceived only 10 of the 51 votes cast on January 4, it became 
manifest that a majority of the employees did not desire 
such representation. It is the theory of the complaint 
that by continuing picketing following the conduct of the 
election the Joint Council coerced and restrained em- 
ployees by attempting to force Harou and En Tour to 
extend recognition to a minority union. It is clear enough 
that had Harou and En Tour done so their employees 
would have been harnessed with a bargaining representa- 
tive not of their choice and thus their rights under Section 
7 of the Act would have been transgressed. 

As the picketing did continue after the election and as 
the picket signs characterizing Harou and En Tour as 
unfair remained unchanged until some time in May, per- 
haps the first question to be decided is as to the objective of 
the picketing. It is argued for the Joint Council that at 
no time did it demand recognition and that the picketing 
so far as the evidence discloses may have been for some 
purpose other than recognition. At least this much is 
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true, that for a period of many months the Joint Council 
expended funds and energy maintaining pickets at the 
entrance to the employers’ premises and that during most 
of this time Haroun and En Tour were characterized by 
the picket signs as unfair. Just what unfair conduct on 
the part of the employers was complained of is not 
specified. Certainly something interested the Joint Coun- 
cil, persuaded it that in some respect the employers were 
unfair, and resulted in the pressure of the picketing. Coun- 
sel for the Respondent suggests that it might have been 
that the Joint Council was seeking recognition as bargain- 
ing representative for its members among the employees. 
If so, no such request was ever made of the employers. 
Coleman Solursh testified that Sam Schwartz, business 
agent of the Joint Council, in August 1956 told him that 
he should sign a contract, presumably with the Joint 
Council. Schwartz denied that he had made such a sug- 
gestions. I credit Solursh on this point and I find that 
Schwartz in behalf of the Joint Council asked recognition 
of Solursh in August 1956. Failure to recognize the Joint 
Council provides the only plausible reason in the circum- 
stances of this case for the maintenance of the pickets for 
such an extended period of time. I find that the picketing 
from July 1956 until] some date in May 1957 had for its 
purpose the gaining of recognition from Harou and En 
Tour of the Joint Council as bargaining representative 
for the employees. 

The Board has never passed upon the question whether 
picketing by a minority union for recognition amounts 
to coercion and restraint of employees who have demon- 
strated in some fashion that they do not desire to be 
represented by the picketing union. The natural and 
probable consequence of the posting of the employers’ 
premises as unfair, is to discourage employees from re- 
porting for work, to persuade truck drivers and others 
not to make deliveries, and generally to diminish the busi- 
ness being conducted at the picketed premises. It needs 
no argument to persuade that this is potent pressure on 
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the employer and suggests to him the desirability of grant- 
ing the recognition requested to end the harassment of 
the picket line. Thus the employees live in a climate 
where their employers are being persistently pressed to 
impose on them a bargaining representative not of their 
choice. If the employer gives in to the pressure of the 
picketing, the employees are deprived of their rights under 
Section 7. If the employer steadfastly refuses to accede, 
the threat of diminished business and lessened employ- 
ment opportunities remains, and the employees’ job tenure 
is in jeopardy. One of the prime purposes of the Act 
is to permit employees to exercise a choice in connection 
with a bargaining representative free from economic co- 
ercion. I consider that such picketing as has been de- 
scribed here, in the circumstances given, does constitute 
an economic coercion on the employees through the threat 
to their employers’ business and through the attempt to 
enlist the economic power of the employer to force the 
employees to accept an unwanted representative. I find, 
therefore, that by picketing after the election with signs 
characterizing Haron and En Tour as unfair, that the 
Joint Council restrained and coerced employees of Harou 
and En Tour in the exercise of rights guaranteed in Sec- 
tion 7 of the Act and thereby violated Section 8 (b) (1) 
(A) of the Act.? 

As has been said, the wording of the picket signs 
changed on some date in May 1957 and the name of the 


2 Counsel for the Joint Council argues that the decision in V7.RB v. Local 
50 eto. (C.A, 2), 40 LRRM 2107, handed down May 23, 1957, does not per- 
mit the conclusion reached here. I find that the cited case is distinguishable 
from the one here considered. There the picket signs carried, literally, an 
appeal for a consumer boycott after another union had been certified follow- 
ing an election. Here both before and after the election the employers were 
described as unfair in circumstances permitting only the inference that they 
were ‘‘unfair’’ because they withheld recognition from the Joint Council. 
True, the Joint Council said that it made no claim to be the choice of a 
majority of the employees and was most unwilling to undergo the test of an 
election but the picketing speaks more loudly and more persuasively than the 
disclaimers. 
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Joint Board was then substituted for the Joint Council. 
Upon this record I do not feel called upon to decide 
whether the picketing as now being conducted is violative 
of the Act, and I do not do so. 

If the picket signs now constitute mere appeals to em- 
ployees to join a union, if they no longer characterize the 
employers as unfair, and if they do not encourage or 
invite sympathizers to refuse to work and to refrain from 
making or accepting deliveries, another and perhaps dif- 
ferent case is presented. 

Although the testimony by John Ulene was clearly and 
flatly that the Joint Council had gone out of existence in 
1955, Sam Schwartz, business agent for the Joint Council 
and for the Joint Board, testified that the picketing was 
being conducted for the Joint Council. Obviously, the 
picketing was under the direction of the Joint Council or 
under that of the Los Angeles Dress and Sportswear Joint 
Board in the name of the Joint Council. 


TV. Tue Errecr or tHE Unrark Lasor Practices Upon 
CoMMERCE 


The activities of the Joint Council set forth in Section 
III above, occurring in connection with the operations of 
the employers set forth in Section I above, have a close, 
intimate, and substantial relation to trade, traffic, and com- 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the 
free flow of commerce. 


V. Tue Remepy 


Having found that the Joint Council has violated Sec- 
tion 8 (b) (1) (A) of the Act, and it appearing that the 
Joint Board is for all purposes of interest here the suc- 
cessor to the Joint Council, it will be recommended that 
the Joint Council and its successor cease and desist from 
the conduct found violative of the Act herein. 
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Upon the basis of the foregoing findings of fact, and 
upon the entire record in the case, I make the following: 


Concuusions or Law 


1. Joint Council of Sportswear, Cotton Garment, Under- 
garment & Accessory Workers Union, AFL-CIO, and Los 
Angeles Dress and Sportswear Joint Board are labor 
organizations within the meaning of Section 2 (5) of the 
Act. 


2. Harou, Inc., and En Tour are engaged in commerce 
within the meaning of Section 2 (6) and (7) of the Act. 


3. By picketing the premises of Harou and En Tour for 
the purpose of obtaining recognition, the Joint Council 
has restrained and coerced employees of Harou and En 
Tour and has thereby engaged in and is engaging in unfair 
labor practices within the meaning of Section 8 (b) (1) 
(A) of the Act. 


4. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in the 
case, I recommend that Joint Council of Sportswear, 
Cotton Garment, Undergarment & Accessory Workers 
Union, AFL-CIO, and its successors Los Angeles Dress 
and Sportswear Joint Board, Los Angeles, California, 
their officers, representatives, agents, successors, and as- 
signs, be ordered to: 


1. Cease and desist from restraining and coercing the 
employees of Haroun, Inc., and En Tour in the exercise of 
the rights guaranteed in Section 7 of the Act, by engaging 
in minority picketing to obtain recognition. 
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2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 


(a) Post at its business offices in Los Angeles, Cali- 
fornia, and at all other places where notices to members 
are customarily posted, in conspicuous places, copies of 
the notice attached hereto as an appendix. Copies of this 
notice, to be furnished by the Regional Director for the 
Twenty-first Region, shall, after being signed by a repre- 
sentative of the Joint Council, be posted immediately upon 
receipt thereof and be maintained for sixty (60) consecn- 
tive days thereafter. Reasonable steps shall be taken 
by the Joint Council to insure that said notices are not 
altered, defaced, or covered by any other material. 


(b) Mail to the Regional Director for the Twenty-first 
Region signed copies of the notice attached hereto as an 
appendix for posting at the plant of Harou and En Tour. 


(ec) Notify the Regional Director for the Twenty-First 
Region in writing within twenty (20) days from the date 
of receipt of this Intermediate Report and Recommended 
Order what steps have been taken in compliance. 


It is further recommended that unless the Joint Council 
or its successor shall within twenty (20) days from the 
date of receipt of this Intermediate Report and Recom- 
mended Order notify the aforesaid Regional Director in 
writing that the recommendations will be complied with, 
the National Labor Relations Board issue an order re- 
quiring compliance with the terms of these recommenda- 
tions. 


Dated this 16 day of July 1957. 


Wallace E. Royster 
Watuace E. Royster 
Trial Examiner 
IR-(SF)-474 
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APPENDIX 


Norice To Att Memsers or Loca Unions Comprisinc 
Joint Councm or Sportswear, Corron GARMENT, 
UNDERGARMENT & Accessory Workers Union, AFL- 
CIO, os Los Ancetes Dress anp SporrswEak JOINT 
Boarp anp To Att Empioyees or Harov, Inc., anp 
En Tour Pursvant TO THE RECOMMENDATIONS oF A 
Tru.t Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify you that: 


We Wut Nor restrain or coerce the employees of 
Harovu, Inc., or En Tour, or the employees of any 
other employer over whom the National Labor Rela- 
tions Board asserts jurisdiction, in the exercise of 
rights guaranteed in Section 7 of the Act, including 
specifically the right to refrain from engaging in any 
or all of the activities guaranteed thereunder, by en- 
gaging in minority picketing for the purpose of ob- 


taining recognition. 


Jormnt Councr or SPORTSWEAR, 
Corron GARMENT, UNDERGAR- 
MENT & Accessory WoRKERS 
Untox, AFL-CIO 


(Labor Organization) 


(i, are By 2c: Sees = 
(Representative) (Title) 
Los Ancetes Dress anpD 
SportswEak Jormst Boarp 


EOE osrccteentcceceuceecteanccaees © Ne ee 
(Representative) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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Exceptions of General Counsel to Intermediate Report and 
Recommended Order 


Counsel for the General Counsel respectfully excepts to 
the Intermediate Report and Recommended Order herein 
in the following particulars: 


PAGE LINES 


29 35-54 1. To the failure to expressly find that Los 

3 1-5 Angeles Dress and Sportswear Joint Board 
is the successor to Joint Council of Sports- 
wear, Cotton Garment, Undergarment & 
Accessory Workers Union, AFL-CIO. 


To the failure to find that there was no 
change in the method, means, character or 
purpose of the picketing other than in the 
caption of the picket signs in May 1957. 


_ To the failure to find that the picketing 
after May 1957, had for its purpose the 
gaining of recognition from Harou, Inc. 
and En Tour of the Joint Council and its 
suecessor, the Joint Board, as bargaining 
representatives for the employees. 


_ To the finding that ‘‘Upon this record I do 
not feel called upon to decide whether the 
picketing as now being conducted is vio- 
lative of the Act, and I do not do so”’, and 
to the failure to find that the picketing as 
now conducted is violative of the Act. 


_ To the finding that ‘‘If the picket signs now 

constitute mere appeals to employees to 
join a union, if they no longer characterize 
the employers as unfair, and if they do not 
encourage or invite sympathizers to refuse 
to work and to refrain from making or ac- 
cepting deliveries, another and perhaps dif- 
ferent case is presented.”’ 
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PAGE LINES 


6 1418 6. The failure to conclude that Los Angeles 
Dress and Sportswear Joint Board, succes- 
sor to the Joint Council, by picketing the 
premises of Harou and En Tour for the 
purpose of obtaining recognition, has re- 
strained and coerced employees of Harou 
and En Tour and has thereby engaged in 
and is engaging in unfair labor practices 
within the meaning of Section 8 (b) (1) 
(A) of the Act. 


. To the failure to recommend that the Joint 
Council of Sportswear, Cotton Garment, 
Undergarment & Accessory Workers Union, 
AFL-CIO, and its successor, Los Angeles 
Dress and Sportswear Joint Board, be 
ordered to cease and desist from restrain- 
ing and coercing employees of Harou, Inc. 
and En Tour in the exercise of rights 
guaranteed in Section 7 of the Act, by en- 
gaging in any and all picketing to obtain 
recognition. 


In all other respects the General Counsel agrees with 
the findings, conclusions and recommendations of the Trial 
Examiner and urges that they be adopted by the Board. 


Respectfully submitted, 


George H. O’Brien 
Grorce H. O’Brien 
Carl Abrams 
Car, ABRAMS 
Counsel for the General Counsel 
National Labor Relations Board 


Dated at Los Angeles, California, 
this 6th day of August 1957. 





16 


Exceptions to Intermediate Report and Recommended Order 


Come Now the Joint Council of Sportswear, Cotton Gar- 
ment, Undergarment and Accessory Workers’ Union, AF'L- 
CIO, and Los Angeles Dress and Sportswear Joint Board, 
and except to the Intermediate Report and Recommended 
Order as follows: 


1. The Trial Examiner erred in finding that En Tour 
meets the jurisdictional requirements of the Board and 
that it would effectuate the policies of the Act to assert 
jurisdiction as to En Tour (Page 2, Lines 30, 31 and 32). 


2. The Trial Examiner erred in finding Harold Solursh 
left Smart Set (Page 3, Line 18) whereas the evidence 
disclosed that Harold Solursh retained his interest in 
Smart Set. 


3. The Trial Examiner erred in finding that the Joint 
Council contended that En Tour and Harou were exten- 
sions of Smart Set and therefore the employees of En 
Tour and Harou were covered by the contract between the 


Cloak Joint Board and Smart Set (Page 3, Lines 18 to 
23). 


4. The Trial Examiner erred in finding that neither 
Harou nor En Tour ever engaged in the same manufactur- 
ing operations as Smart Set (Page 3, Lines 23, 24 and 25) 
and in finding that neither Harou nor En Tour at any time 
engaged in the manufacture of garments other than dresses 
(Page 3, Lines 27 and 28). 


5. The Trial Examiner erred in finding that in 195% 
and 1956, representatives of the International Ladies’ 
Garment Workers’ Union urged members of the Solursh 
family to deal with the Joint Council in respect to the 
employees of Harou and En Tour (Page 3, Lines 31 to 
35). 

6. The Trial Examiner erred in finding that the failure 
of Harou and En Tour to recognize the Joint Council was 
the only plausible reason for the maintenance of the pickets 
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through the periods in question (Page 4, Lines 39 to 
41). 


7. The Trial Examiner erred in finding that the picket- 
ing from July 1956 to May 1957 had for its purpose the 
gaining of recognition from Harou and En Tour of the 
Joint Council as bargaining representative for the em- 
ployees (Page 4, Lines 42 through 44). 


8. The Trial Examiner erred in finding that the nature 
and probable consequences of the posting of the employers 
premises as unfair was to diminish the business being 
picketed (Page 4, Lines 49 to 53). 


9. The Trial Examiner erred in finding that the exist- 
ence of picket line is a pressure on the employers to im- 
pose a bargaining representative on their employees which 
is not the choice of such employees (Page 4, Lines 56 
through 58). 


10. The Trial Examiner erred in finding that the picket- 
ing herein described under the circumstances described 


constitutes economic coercion of the employees (Page 5, 
Lines 3 to 5) and constitutes an attempt to enlist the eco- 
nomic power of the Employer to force the employees to 
accept an unwanted representative (Page 5, Lines 6 and 
7). 


11. The Trial Examiner erred in finding that picketing 
by Joint Council after the election with signs character- 
izing the employers as unfair restrained and coerced the 
employees of such companies in the exercise of their Sec- 
tion 7 rights and thereby violated Section 8 (b) (1) (A) 
(Page 5, Lines 8 through 12). 


12. The Trial Examiner erred in finding that the afore- 
said activities of the Joint Council have a close, intimate 
and substantial relation to trade, traffic and commerce 
among the several states and tend to lead to labor dis- 
putes burdening and obstructing commerce and the free 
flow thereof (Page 5, Lines 37 to 42). 
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13. The Trial Examiner erred in finding that it appears 
that the Los Angeles Dress and Sportswear Joint Board 
is the successor to the Joint Council (Page 5, Lines 46 
through 48) and in recommending that the Joint Council 
and its successor cease and desist from certain conduct 
(Page 5, Lines 48 and 49). 


14. The Trial Examiner erred in his conclusion of law 
that En Tour is engaged in commerce within the meaning 
of the Act( Page 6, Lines 11 and 12). 


15. The Trial Examiner erred in his conclusion of law 
that by picketing the premises of Harou and En Tour for 
the purpose of obtaining recognition, the Joint Council has 
restrained and coerced employees of the companies and 
has and is thereby engaged in unfair labor practices with- 
in the meaning of the Act (Page 6, Lines 21 to 23). 


16. The Trial Examiner erred in recommending that the 
Joint Council and Los Angeles Dress and Sportswear Joint 
Board, their officers, representatives, agents, successors 


and assigns be ordered to cease and desist from engaging 
in minority picketing to obtain recognition (Page 6, Lines 
34 to 37). 


17. The Trial Examiner erred in recommending that the 
Joint Council and the Los Angeles Dress and Sportswear 
Joint Board post certain notices attached to the interme- 
diate report (Page 6, Lines 42 to 49), that said labor or- 
ganizations mail to the Regional Director signed copies of 
said notices and notify the Regional Director of the steps 
they take to conform to the recommended order. 


18. That each and all of the aforesaid findings of fact, 
conclusions of law and recommendations of the Trial Ex- 
aminer are contrary to the weight of the evidence, are 
unsupported by any evidence, and contrary to the law. 


Respectfully submitted, 


Basil Feinberg 
Basu FEINBERG, 
Attorney for Respondent Unions 
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Exceptions to Intermediate Report 


Mrs. Edwin Selvin excepts to the Intermediate Report 
and Recommended Order of Trial Examiner Wallace E. 
Royster in the above entitled matter as follows: 


PAGE LINES 


a 16 i 


To the finding of the Trial Examiner 
that: ‘‘Upon this record I do not feel 
called upon to decide whether the picket- 
ing as now being conducted is violative 
of the Act, and I do not do so.’’ 


. To the failure of the Trial Examiner to 
determine that the picketing as now be- 
ing conducted is violative of the Act. 


. To the finding of the Trial Examiner 


that: ‘‘If the picket signs now constitute 
mere appeals to employees to join a 
union, if they no longer characterize the 
employers as unfair, and if they do not 
encourage or invite sympathizers to re- 
fuse to work and to refrain from making 
or accepting deliveries, another and per- 
haps different case is presented.”’ 


. To the failure of the Trial Examiner to 


6 25 to 50 5. 


determine that the picket signs continue 
to encourage or invite sympathizers to 
refuse to work and to refrain from mak- 
ing or accepting deliveries. 


To the scope of the Trial Examiner’s 
Recommendations in that he did not 
recommend that Joint Council of Sports- 
wear Cotton Garment, Undergarment & 
Asseccory Workers Union, AFL-CIO, and 
its successor Los Angeles Dress and 
Sportswear Joint Board, Los Angeles, 
California, their officers, representatives, 
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PAGE LINES 


agents, successors, and assigns, be or- 
dered, additionally, to cease and desist 
from the picketing activity now being 
conducted at the premises of the em- 
ployers. 


Respectfully submitted, 


Mrs. Epwin SELVIN 
Mrs. Edwin Selvin, 
Labor Relations Consultant 


Dated at Beverly Hills, California, this 
5th day of August, 1957 


Decision and Order 


On July 16, 1957, Trial Examiner Wallace E. Royster 
issued his Intermediate Report in the above-entitled pro- 
ceeding finding that Respondent Joint Council of Sports- 
wear, Cotton Garment, Undergarment & Accessory Work- 
ers Union, AFL-CIO, herein called the J oint Council, had 
engaged in and was engaging in certain unfair labor prac- 
tices, and recommending that it and Respondent Los 
Angeles Dress and Sportswear Joint Bourd, herein called 
the Joint Board,! as the successor of the Joint Council, 
cease and desist therefrom and take certain affirmative 
action, as set forth in the copy of the Intermediate Report 
attached hereto. Thereafter, the Respondents, the General 
Counsel, and the charging party filed exceptions to the 
Intermediate Report and supporting briefs. 

Pursuant to the provisions of Section 3 (b) of the Na- 
tional Labor Relations Act, the Board has delegated its 
powers in connection with this case to a three-member 


panel. 


1 By way of a corrective amendment at the hearing, the Joint Board was 
made a party respondent herein. 
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The Board has reviewed the rulings made by the Trial 
Examiner at the hearing, and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and briefs, and the entire record in the case, 
and hereby adopts the findings, conclusions, and recom- 
mendations of the Trial Examiner with modifications and 
additions noted below.” 


1. We agree with the Trial Examiner that the Joint 
Council violated the Act herein. In so finding, we adopt 
the Triai Examiner’s finding, to which no exceptions were 
filed, that the Joint Council picketed the premises of the 
Employer, at a time when it did not represent a majority 
of the Employer’s employees, as well as his finding, which, 
as the Intermediate Report shows, is amply supported by 
the record, that the picketing was for the purpose of ob- 
taining immediate recognition as exclusive bargaining 
representative of the employees involved. In these cir- 
cumstances, a finding of a Section 8 (b) (1) (A) violation 


by the Joint Council* is required by the Board’s recent 
decision in the Curtis Brothers case.* 

We also agree with the Trial Examiner, on the basis of 
the facts contained in the Intermediate Report, that the 


2 The operations of Harou, Inc. and En Tour, herein called the Employer, 
are sufficient to warrant the assertion of jurisdiction in this case without 
consideration of such items as transportation charges and trade discounts. 
We therefore deem it unnecessary to pass upon the Trial Examiner’s treat- 
ment of those items in the Intermediate Report. 


3 As indicated in the Intermediate Report, certain facts reflect that the 
Joint Council as the result of a merger became the Joint Board in mid-1955. 
However, the Council’s name appeared on the picket signs until May 1957, and 
the answer filed herein was verified by one John Ulene as manager of, and 
on behalf of, the Joint Council. These factors negate the non-existence of 
the Joint Council or at least indicate that the Joint Board was acting in a 
dual capacity. In any case we find the evidence sufficient to charge the Joint 
Council with participation in the unfair labor practices found herein, 


4 Drivers, Chauffeurs, and Helpers Local 639, International Brotherhood of 
Teamsters, Chauffeurs, Warchousemen and Helpers of America, AFL-CIO 
(Curtis Brothers, Inc.), 119 NLRB No. 33. 
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Joint Board is a successor of the Joint Council. However, 
we are of the further opinion that the Joint Board itself 
violated Section 8 (b) (1) (A) herein and that the order 
in this case should issue against it as a violator of the 
Act, rather than as merely a successor of the Joint Council 
as recommended by the Trial Examiner. For the Joint 
Board, with no more representation among the Em- 
ployer’s employees than was enjoyed by its predecessor, 
or its alter ego, however we view the relationship, picketed 
the Employer, by admission of its business manager, and 
this picketing manifestly had the same objective as the 
Joint Council’s, namely, recognition. Clearly, therefore, 
an 8 (b) (1) (A) finding against the Joint Board is also 
called for herein. 


2. The Trial Examiner based his unfair labor practice 
finding upon the picketing which took place prior to May 
1957, and found it unnecessary to decide whether the sub- 
sequent picketing violated the Act. The only change which 
has taken place in the character of the picketing since 
May 1957 is the change in the wording of the picket signs 
which, significantly, was made shortly after the issuance 
of the complaint herein. Signs which had charged the 
Employer with being unfair to organized labor were then 
changed to appeal to the employees to join the union for 
better working conditions. However, Board decisions 
make it abundantly clear that this new language on the 
picket signs cannot be regarded as having altered the 
original object of the picketing, which was for recognition.® 
A finding is therefore warranted that the current picketing 
in this case is unlawful and, so that the Order herein may 
better serve to effectuate the policies of the Act, we so 
find. 


—_—_—— 


5 Wallace Stenlake and John Baldwin, d/b/a New Pacific Lumber Co., 
119 NLRB No. 159; Francis Plating Co., 109 NLRB 35. 
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Tue RemeEpy 


Having found that the Respondents have violated Sec- 
tion 8 (b) (1) (A) of the Act, we shall order each of them 
to cease and desist therefrom and take certain affirmative 
action in order to effectuate the policies of the Act. We 
are entering and order against the Joint Council as it has 
not been shown to have been completely dissolved. 


ORDER 


Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondents, Joint Council of Sportswear, 
Cotton Garment, Undergarment & Accessory Workers 
Union, AFL-CIO, and the Los Angeles Dress and Sports- 
wear Joint Board, their officers, representatives, agents, 
successors, and assigns, shall: 


1. Cease and desist from restraining and coercing em- 
ployees of Harou, Inc. and En Tour in the exercise of 
the rights guaranteed in Section 7 of the Act, by picketing 
the Companies, or engaging in any other conduct, for the 
purpose of forcing the said Companies to Recognize the 
Respondents as the exclusive bargaining representatives 
of their employees when the Respondents do not represent 
a majority of such employees in an appropriate unit. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post in conspicuous places at their office in Los 
Angeles, California, and in all other places where notices 
to members are customarily posted, copies of the notice 
attached hereto, marked ‘‘Appendix.’’*® Copies of said 
notices, to be furnished by the Regional Director for the 


6In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words ‘‘ PURSUANT TO A 
DECISION AND OrDER’’ the words ‘‘PURSUANT TO A DECREE OF THE UNITED 
Srates Court or APPEALS, ENFORCING AN ORDEE.’’ 
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Twenty-first Region, shall, after being duly signed by 
official representatives of the Respondents, be posted by 
the Respondents immediately upon receipt thereof and be 
maintained by them for sixty (60) consecutive days there- 
after, Reasonable steps shall be taken by Respondents to 
insure that such notices are not altered, defaced, or cov- 
ered by any other material. 


(b) Mail signed copies of the notice attached hereto 
marked ‘‘Appendix’’ to the Regional Director for the 
Twenty-first Region for posting, Haroun, Inc. and En Tour 
willing, at all locations where notices to the Companies’ 
employees are customarily posted. Copies of said notices, 
to be furnished by the Regional Director for the Twenty- 
first Region, shall, after being duly signed by authorized 
representatives of the Respondents, be forthwith returned 
to the Regional Director for posting. 


(c) Notify the Regional Director for the Twenty-first 
Region, in writing, within ten (10) days from the date of 
this Order, as to the steps Respondents have taken to com- 
ply herewith. 

Dated, Washington, D. C., April 29, 1958. 

Purp Ray Ropcers, Member 
SrerHen S. Bean, Member 
JosepH ALTon JENKINS, Member 
National Labor Relations Board 
(Szau) 


[Appendix to Decision and Order is included at the end 
of the Intermediate Report and Recommended Order, and 
is therefore omitted here.] 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIRST REGION 


Case No. 21-CB-864 
In the Matter of: 


Joist Councm or Sportswear, Corron Garment, UNDER- 
mENT & Accessory Workers Union, AFL-CIO (Haron, 
Inc., and En Tour) 


Room 704, 111 West Seventh Street, 
Los Angeles 14, California, 
Wednesday, May 22, 1957 


Pursuant to notice, the above-entitled matter came on for 
hearing at 10 o’clock, a. m. 


BEFORE: 
Wauuace E. Royster, Esq., Trial Examiner. 


APPEARANCES: 

Cary, Asrams, Esq., and Georce H. O’Brien, Esgq., 111 
Seventh Street, Los Angeles, California, appearing on 
behalf of the General Counsel. 

Basw Fersserc, Esq., 117 West Ninth Street, Los Ange- 
les 15, California, appearing on behalf of the Joint Coun- 
cil of Sportswear, Cotton Garment, Undergarment & Ac- 
cessory Workers Union. 

Epwin Setvryn (Mrs.), Labor Relations Consultant, 2640 
Benedict Canyon Drive, Beverly Hills, California, appear- 
ing on behalf of Harou, Inc., and En Tour. 


° * * * ? e * * Ld e 
9) (Thereupon the documents above referred to were 

marked General Counsel’s Exhibits l-a to 1-f for 
identification. ) 


Mr. Fernserc: No objection. 
Trt ExaMInaTion : Received. 
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(The documents heretofore marked General Counsel’s 
Exhibits l-a to 1-f for identification were received in evi- 
dence. ) 


Mr. Asrams: Mr. Examiner, the theory of this case 1s 
that continuation of a picket line after the loss of an elec- 
tion constitutes economic coercion of employees within 
the meaning of 8(b)(1)(A), which was meant by Con- 
gress to be within the proscription exception. 

I would like to make a preliminary motion at this time. 

TrraL ExaMINer: Very well. 
6 Mr. Asrams: That is that the Trial Examiner take 
official notice of the Board’s decision in Haron, Inc. 
and En Tour and Joint Council Sportswear, Cotton Gar- 
ment, Undergarment & Accessory Workers’ Union, AFL- 
CIO, which was Case No. 21-RN-401. 

Now, in connection with such motion, I want to offer 
certain documents into evidence and shall ask the re- 
porter to mark General Council’s 2-a, which is a copy of 
the Board’s decision and direction of election in the case 


I have just referred to, which is dated December 10, 1956. 

As General Counsel’s 2-b, a letter from Attorney Fein- 
berg for respondent union, addressed to Ogden W. Fields, 
Associate Executive Secretary of the Board. This letter 
was dated December 14, 1956. 


* * * * e * Be ° * 


Mr. Asrams: As General Counsel’s 2-c, a telegram 
from Mr. Fields, denying the so-called motion. 

As General Counsel’s 2-d, the notice of election sched- 
uling the election in this matter on Friday, January 4, 
1957. 

As General Counsel’s 2-e, a copy of the certification on 
conduct of election, dated January 4, 1957. 

As General Counsel’s 2-f, a copy of the tally of ballots 
issued the same date, January 4, 1957. 

As General Counsel’s 2-g, a copy of the certificate of 
results of election, which was certified that no bargaining 
representative had been selected. 
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(Thereupon the documents above referred to were 
marked General Counsel’s Exhibits 2-a to 2-g for identifi- 
cation.) 


* * * * * * * * * * 


Mr. Frernperc: We are going to object to it. We are go- 
ing to object to the introduction of this on the 
8 grounds that we were denied a fair and adequate op- 
portunity to present our case with respect to whether 
an election should or should not be held; that the Joint 
Council at that time, in reliance on the statements of Mr. 
Abrams, Field Examiner for the Regional Office of the 
National Labor Relations Board at that time, and on the 
further statement of Mr. John Kelly, also a Field Ex- 
aminer of the Board, that we took certain steps in reliance 
of statements of theirs, and filed certain documents that 
thereby we were led to believe that no election would be 
held; that as the result thereof, we didn’t know that the 
hearing was being held, were given no opportunity to be 
present at such hearing; that it was a deprivation of our 
constitutional rights, and that the election proceedings was 
and is null and void, and we object to it. 


» * * ° * * * * e * 


9 Mr. Ferxserc: I would like to, if you are going to 
admit, I would like to put my objections on the rec- 
ord. 

No. 1, and second, I object on the further ground that 
in all fairness to respondent union, there should also be 
put into evidence at this time the disclaimers that were 
filed. I note that the actual disclaimers are not in evi- 
dence, are not offered by counsel for the General Counsel, 
and I think in all fairness, they should be offered at the 
same time. 


° * * * * * ¢ e * 
I object to the introduction of General Counsel’s 


exhibits on the grounds: 1., that they are from a 
proceeding which took place in denial of the consti- 
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tutional rights of the respondent Joint Council to be 
heard and represented at the hearing. Such deprivation 
took place because as a result of disclaimers filed with rep- 
resentatives of the National Labor Relations Board, to- 
wit, Carl Abrams, Field Examiner, and John Kelly, Field 
Examiner, we were assured that our disclaimers were 
adequate. 

As a result, and in accordance with the usual procedure 
of the Board, it was my assumption, and one which I was 
led to believe by both of these Field Examiners and, in- 
cidentally, I don’t say that they were acting in bad faith; 
I am not accusing them of bad faith or trying to entrap 
us. I think it was unfortunate, but this is the way it hap- 
pened; that, as a result of that, I was led to believe that 
no hearing would take place, and I actually did not at- 
tend the hearing, did not know that any such hearing 
would take place, and had no knowledge of it until some 
time weeks subsequent to it. When it then came to my 
attention, I made what I deemed and thought to be an 
appropriate objection to the hearing. The Board, in its 
wisdom, shall we say, denied those objections. 

Nevertheless, on those grounds, I believe that those pro- 
ceedings are null and void and, therefore, are immaterial, 
irrelevant and incompetent to this proceedings. They go 
to the heart of the thing, in view of Mr. Adams’ statement 
that they are the basis or a fundamental basis of this 
proceedings. 

Tra. EXAMINER: Very well; the objection is over- 
12 ruled, and the ruling sustained on the admission of 
the exhibits. 

Mr. Asrams: Mr. Examiner, are you also—— 

Mr. Fernserc: At this time, then, we are stipulating that 
as part of counsel for the General Counsel’s exhibits, this 
disclaimer of September 13, 1956 goes in as their exhibit, 
I take it, next in number, and it is also stipulated that 
there is another disclaimer in stronger terms which is 
presently in the files of the National Labor Relations Board 
in the ‘‘R’’ case. 
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I am advised by Mr. Abrams that it is in the archives 
of that case, presumably in Washington. I am officially re- 
questing that that disclaimer be produced, whether by 
teletype or whatsoever form, I leave to the discretion of 
the Board, but I insist that it be produced before this 
hearing is concluded. 

Traut Examiner: Well, leaving aside for the moment 
the question of production of the missing disclaimer, do 
you stipulate with Mr. Feinberg on what else he had to 
say about disclaimers having been filed? 

Mr. Asrams: Yes, we do. The letter of 8-13, then, would 
be General Counsel’s next in order, would be 2-h. That is 
a disclaimer letter dated August 13, 1956. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit 2-h for identification.) 


TrraL ExamMINerR: Very well. That is received. 


(The document heretofore marked General Counsel’s 
Exhibit 2-h for identification was received in evi- 
dence.) 


13 Mr. Fernserc: May we have the next number kept 
open for the missing exhibit? 

TrrL ExaMIner: Well, we can always add an initial if 
it should appear. 

Mr. Fernserc: Yes, let’s hold ‘‘i’’ open. 

TriaL Examiner: All right. 

Mr. Asrams: And then the letter of disclaimer dated 
December 14, 1956 would be General Counsel’s 2-j. 

Mr. Fernserc: What is the date of that one? 

Mr. ABrams: December 14, 1956. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit 2-j for identification.) 


Mr. Asrams: Now, Mr. Examiner, certain of these ex- 
hibits are not in duplicate, and I will have to ask leave 
to make copies of them. 

Tria, ExaMINER: Very well. 2-j is received. 
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(The document heretofore marked General Counsel’s 
Exhibit 2-j for identification was received in evidence.) 


18 Harold Solursh, 


called as a witness by and on behalf of the General Coun- 
sel, being first duly sworn, was examined and testified as 
follows: 


Direct Examination. 


Q. (By Mr. Abrams) Will you state your name and ad- 
dress, please? A. Harold Solursh, 10544 Dunleer, D-u-n- 
]-e-e-r. 

Trt Examiner: And how is your last name spelled? 

Tue Witness: S-o-l-u-r-s-h. 

Q. (By Mr. Abrams) What is your connection, Mr. 
Solursh, with Harou, Inc. and En Tour? A. I am the 
president of Harou, Inc. 

Q. Beg pardon? A. I am the president of Haroun, Inc., 
and a partner of En Tour. 


Q. And who is the other partner of En Tour? A. Col- 
man Solursh. 

Q. That is a co-partnership, doing business as En Tour, 
is that correct? A. Yes, it is. 


* * * * * * ° e * 


19 Q. Where are these businesses located? A. 217 
East 8th Street. 

Q. What does Harou, Inc., do? A. Harou manufactures 
afternoon and cocktail dresses. 

Q. And En Tour? A. Manufacturers afternoon dresses 
and street dresses. 

Q. Now, what officials control and manage these firms? 

Mr. Ferxserc: I object to that as calling for a conclu- 
sion. 

Trt Examiner: Overruled; you may answer. 

Q. (By Mr. Abrams) I will reframe the question: What 
are the names of the individuals that manage both com- 
panies? 
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Mr. Fervserc: Same objection. 
Tran Examiner: Overruled. 
A. Colman Solursh is a partner in En Tour, and he is the 
vice-president of Harou. 
Q. (By Mr. Abrams) Are there any other individuals 
that manage or operate or run these businesses, 
20 other than the two you have mentioned? <A. Just 
employees who are in a supervisory capacity. 


* * * * * * * 2 * 


Q. (By Mr. Abrams) Did Haron, Inc. ship products out- 
side the state of California during the year 1956? 

Mr. Fernserc: Same objection. 

Tria, Examiner: Overruled. 
A. Yes. 

Q. (By Mr. Abrams) And did En Tour, likewise, 
21 ship products outside the state of California? <A. 
Yes. 


2 * * * * * e e ? 


Q. (By Mr. Abrams) What was the value of the prod- 


uets shipped by Harou, Inc. outside the state of California 
during the year 1956? A. Over fifty 

Mr. Fernserc: Objected to as not the best evidence and 
calling for a conclusion. The value is a subjective word. 

Terran Examiner: Overruled. 

A. The amount of shipments that were made, according to 
our invoices, are over $50,000. 

Q. (By Mr. Abrams) That answer was concerning my 
question about Haron, is that right, sir? A. Yes, sir. 

Q. Likewise, what was the amount, that is, the value of 
products shipped by En Tour directly outside the state of 
California during 1956? 

Mr. Fernserc: Same objection. 

Trrat Examiner: Same ruling. 

A. The amount of shipments outside of California 
for En Tour were also over $50,000. 
Q. (By Mr. Abrams) Now, Mr. Solursh, were you 
ever contacted by any representatives of the union? 
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A. Mr. Jack Haas. 
Q. Telephoned you the latter part of 55? A. Yes, sir, 
the latter part of 1955. 
Q. What did he tell you on the telephone? 


Q. (By Mr. Abrams) Who is Jack Haas? <A. A rep- 
resentative of the union. 

Q. What did he tell you during this phone conversation 
in the latter part of ’55? A. He says that we better sign 
a union contract, or else. 

Q. What did you say to him, if anything? A. I asked 
what he meant by ‘‘or else’’, and he said, ‘‘Just or else,’’ 
and I hung up. 

Q. Was anything else—you hung up? A. Yes. 

Q. You say some one else called you or contacted you; 
who was that person? A. Mr. Jack Spindler. 

Q. And do you know who Jack Spindler is? A. Yes, he 
is also a representative of the union. 

Q. You say he telephoned you? A. Yes. 

Q. When was this, approximately? A. It was shortly 

after. 
24 Q. Also, in the latter part of 55? A. Yes, sir. 
e * * * * * * es ° * 

Q. (By Mr. Abrams) What did Mr. Spindler say to 
you during this conversation? A. Mr. Spindler said he 
would like me to sign a contract with the union. 

Q. What did you say to him? A. I told him that if he 
has any contract or anything—any discussion to make to 
telephone Mrs. Selvin and she would handle it for us. 

Q. Was there any discussion during this conversation? 
A. No, sir. 

Q. Now, have you ever been contacted by telephone in 
person, writing or any other way by any union represen- 
tatives after these two conversations you speak of? 

a * * * ° e . w e # 
25 A. No, sir, not by any other union representatives. 
Q. Not by any union representatives? 
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26 Q. (By Mr. Abrams) Is there picketing in front 
of your premises today? 


A. Yes, sir. 

Q. (By Mr. Abrams) How long has such picketing taken 
place, if you know? A. Picketing has been since last July. 

Q. Do you know the exact date? A. July 31st. 

Q. What year? A. Of 1956. 

Q. Now, the day picketing first began, which you state 
was July 31, 1956, how many pickets were there that first 
day, if you know? A. There were hundreds. 

Q. (By Mr. Abrams) How many days did such 
mass picketing continue? 

Mr. Fernserc: Same objection. 

Traut Examiner: Overruled. 

A. Several days. 


« * * * * * * S e ° 


Q. (By Mr. Abrams) How many pickets are picketing 
at the premises of Harou and En Tour at the present time? 


° * * * cod * e es & * 
A. There is one picket in the front and one picket 
at the rear entrance. 

° * * a * & e e ° 
Q. (By Mr. Abrams) How long has this picketing, that 
is one picket in front and one in the rear been going on? 

* * * 2 e 2 a * e 

A. From just a few days after the picketing began. 

2 LJ e * * * * ? e * 

Q. (By Mr. Abrams) Now, you have already tes- 

29 tified picketing began on July 31st, 1956 and con- 
tinues to date, is that correct, sir? A. Yes, sir. 

Q. Now, what does the picket sign say today? A. You 
have the slip, I Just copied it this morning. 


* e * * e Sd * 
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Q. (By Mr. Abrams) I will show you what purports to 
be language on a picket sign. A. Yes, sir. 

Q. Is this your writing, sir? A. Yes, it is. 

Q. You took it off the picket sign? A. Yes, this morn- 
ing. 

Q. And would you mind reading what it says there? 
A. “L, A. Dress, Sportswear Joint Council, I. L. G. W. U., 
AFL, Local 994, Teamsters Union, AFL, L. A. Cloak 
Joint Board, I. L. G. W. U., AFL-CIO.”’ 

Mr. Ferxperc: At this point I move to delete the testi- 
mony on the ground that the respondent union is the 
Joint Council. If these are names of unions, there is no 

connection between—shown, or any evidence of any 
30 connection between the Joint Council, the respondent 
union, and any of the names which have been read. 

Tru. Examiner: The case isn’t in yet. I will overrule 
the objection. 

Mr. Fernserc: Is it subject to connection? 

Tria. Examrxer: Always, in order to hold the union 
responsible, it must show that the union agent, or rather 
the respondent acted. 

Mr, Ferenc: All right. 

Q. (By Mr. Abrams) Now, Mr. Solursh, you have said 
that this is the language on the picket sign appearing in 
front of your premises today. Do you know how long this 
language has appeared on the picket sign? A. I am not 
certain, but one word on there was just changed very re- 
cently. It is the word ‘‘Dress’’ which was added above 
the next word which is ‘‘Sportswear’’ and the bottom line 
—in fact, I have noticed quite a few changes on the picket 
lines at times they had more wording and less wording. 

Q. Now, Mr. Solursh, on the sign you saw today, did 
you see the words ‘‘Harou, Ine.”’ or ‘‘En Tour’’? 

* * * * * * * * *» * 
31 A. Well, the entire sign said Harou—En Tour and 

then said, ‘‘Unfair to Organized Labor,’’ and then 
was signed with this inscription. 
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Q. (By Mr. Abrarns) The inscription you have already 
testified to? A. Yes, sir, and I think—— 

Q. You have already testified that the language has 
been changed several times. You have noticed other lan- 
guage on the picket signs? <A. Yes, sir, I have. 

Q. Would you know when changes were made and when 
certain language appeared on what signs? A. No, no, the 
exact dates. 


° * * * * * * * * * 


Q. (By Mr. Abrams) Mr. Solursh, I show you the 

yellow sheet of paper, probably 6 by 9 or 6 by 10 and 

ask you to look at the language that appears on that. Have 
you examined it, sir? A. Yes. 

Q. Have you ever seen such language on picket signs in 

front of your premises? A. Yes. 
34 Q. Exactly such as that? A. Almost identical to 
it. I can’t be precise on the exact letters that are 
being used in these signs. 

Q. You have seen this language in the past. Do you 
know when? A. No, sir. 

Mr. Fernserc: I object to counsel putting words in the 
witness’ mouth. He says he can’t be precise and he doesn’t 
know. He says there have been changes. 

Truat Examryer: Let’s get it straight with the witness. 
Have you seen that language on the picket sign? 

Tue Witness: I have seen approximately that language. 

TRIAL Examiner: Approximately. 

Q. (By Mr. Abrams) Do you recall when? A. At vari- 
ous times. I don’t write it down each time. 

* * * * * * * * * 5 

Q. (By Mr. Abrams) All right. Mr. Solursh, did you 

ever file—I will reframe the question. 
35 Was a petition filed by your concern with the Na- 
tional Labor Relations Board? 


e * * * * * 


A. Which petition do you mean, sir? 
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Q. A petition asking the Board to conduct an election, 
a representation petition. A. Yes, it was. 

Q. Do you recall when that was filed approximately? 
A. I believe it was in August of 1956. 

Q. August of 56. Was there ever an election conducted 
at your premises? <A. Yes, there was. 


36 Q. (By Mr. Abrams) Since the election, which 
the record shows took place on January 4, 1957, has 
picketing continued at your premises? A. Yes, it has. 


37 Q. (By Mr. Abrams) Have you ever recognized 
the union as bargaining representative for your 
employees? A. No, sir. 
Q. Have you ever signed a contract with respondent 
union? A. No, sir. 


CRr0ss-EXAMINATION. 


Q. (By Mr. Feinberg) Now, Mr. Solursh, when 
was Harou of California—is that it, or just plain 
Harou? A. Harou, Incorporated. 

59 Q. Harou, Incorporated, when was that estab- 
lished? A. October of 1954. 
Q. Who were the incorporators? A. Harold Solursh, 
Coleman Solursh, and other parties. 
Q. May I have the other parties? 


* ° * e * ° * ° * 


Tue Witness: Fay Solursh and Ruth Solursh. 
60 Q. (By Mr. Feinberg) Those were the incorpora- 
tors? <A. Yes, sir. 
Q. Now, En Tour is only a partnership? A. Yes, sir. 
Q. And when was that established? A. October of 1999. 
Q. One year later? A. Yes, sir. 


Q. Who were the partners at that time? A. Coleman 
and Harold Solursh. 
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Q. Were the directors of Harou the same as the in- 
corporators at the time of incorporation? A. No. 

Q. Who were the directors of Harou? A. What do you 
mean the directors? 

Q. In a corporation there are certain officials of it 
known as directors who manage the corporation, run its 
affairs. A. Yes, they are the same. 

Q. Did David Solursh at any time—strike that, please. 
Were the officers of the corporation the same at that 
time? A. Yes. 

Q. Now, did the officers of Harou, Incorporated sub- 

sequent to the incorporation change? <A. No. 
61 Q. Wasn’t David Solursh a secretary-treasurer of 
the corporation at one time? A. Yes, I think he 
was a matter of a week. Then we changed him. 

Q. Now, there was—has or was in existence for some 
time prior to October ’54 and up to approximately the 
end of ’56, at any rate, a firm by the name of Smart Set, 
was there not? A. Yes. 

Q. You were a partner in that firm? A. Yes. 

Q. So was your brother, Colman Solursh? A. Yes. 

Q. And so was your father, David Solursh? A. Yes. 

Q. This is the same David Solursh that I was talking 
about before who was the secretary of Harou at one 
time, is that correct? A. Yes. 

Q. Smart Set manufactured women’s coats and suits, 
is that correct? A. Yes. 

Q. Is Smart Set still in existence? A. No. 

Q. When did it go out of existence? A. I think it 

was about September of 1956. 
62 Q. Now, Smart Set had a collective bargaining 
agreement with the Los Angeles Cloak Joint Board, 
is that correct? A. Yes. 

Q. That agreement was to run until April 30, 1957, 
is that correct? A. Yes, sir. 

Q. Where did Smart Set—strike that, please. Smart Set 
manufactured women’s coat and suits, is that correct? A. 
Yes. 
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Q. Where did it do so? A. 217 East Eighth Street. 

Q. And it maintained those premises, did it not, until 
it went out of business? A. Yes, sir. 

Q. Now, when Harou went into business, where were 
its premises? A. 217—1013 Los Angeles Street. 

Q. Did Harou ever move to 217 East Eighth Street? A. 
Yes, we did. 

Q. When did that take place? A. I think it was about 
April of 1956 approximately. 

Q. And at that time it occupied the same premises as 

Smart Set? A. No, it did not. 
63 Q. What premises did it occupy? A. It occu- 
pied another floor in the same building. 

Q. Now, when En Tour went into business, what prem- 
ises did it occupy? A. Several different premises. It had 
a salesroom at 834 South—846 South Broadway. 

Q. Did it thereafter at some time occupy premises at 
217 East Eighth Street? A. Not the sales, no. 

Q. Did any part of the operation of En Tour? A. Yes, 
it did. 

Q. Was at 217 East Eighth? A. That is right. 

Q. When was that? A. On the twelfth floor. I don’t 
recall exactly. 

Q. You don’t have to tell us exactly, your best recol- 
lection. A. The early part of 1956. 

Q. In other words,— A. In fact, it was about May or 
something like that. 

Q. Was it about the same time that Harou moved to 
217? A. No. 

Q. Before or after? A. After. 

Q. Now, when En Tour moved to 217 East Eighth, did 

it occupy the same premises as—let me strike that, I 
64 have lost which one I am talking about. 

When En Tour moved to 217 East Eighth, did it 
oceupy the same premises as Harou? A. No, it was on the 
twelfth floor. 

Q. What floor was Harou on? A. The tenth floor. 
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Q. (By Mr. Feinberg) What floor was Smart Set on? 
A. The ninth floor. 

Q. Did En Tour ever have manufacturing premises on 
the twelfth floor of 2177 A. No. 

Q. Where were its manufacturing premises? A. At 
contractors. 

Q. Now, is it true, Mr. Harold Solursh, that mystery 
in the periods that these two firms occupied contemporane- 
ously premises at 217 East Eighth that you divided your 
time between the three floors? A. No, I did not. 

Q. Where did you spend your time? A. At Harou 

and En Tour. 
65 Q. Where did Mr. Colman Solursh spend his 
time? A. For the most part it was spent at Smart 
Set. 

Q. Where did Mr. David Solursh spend his time? A. At 
Smart Set. 

Q. Now, it is true, isn’t it, Mr. Solursh, that the money 
to finance Harou and En Tour came from Smart Set? A. 
What do you mean, that the money came from Smart 
Set? You mean that I earned money that I saved and 
put into another company? 

Q. The money with which to conduct the operations of 
Harou and En Tour came from Smart Set accounts? A. 
It did not. 

Q. Isn’t it true that at one time there was one account 
for Smart Set, En Tour and Harou? A. Not—En Tour 
was never included in that. 

Q. Well, Harou was, wasn’t it? A. I am not positive 
at this point. 

Q. It is true also, is it not, that shipping in the period 
of approximately April 1956 and prior thereto, shippings 
by Harou was entered in Smart Set books? A. Yes, they 
were. 

Q. And it is true that receipts from those shippings 
were entered in the Smart Set bank account? <A. To be 
perfectly honest, I am not positive. 
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Q. But to the best of your recollection, they were? 
66 A. No, I wouldn’t say one way or the other. 

Q. The billings were in the name of Smart Set? 
A. The billings, yes. 

Q. For En Tour and Harou? A. No, sir. 

Q. Just for Harou? A. No, the billing on each company 
was completely different. They had their own invoices, 
and our only purpose in including—— 

Q. Never mind your purpose. I just want to know what 
happened. A. If you know what happened, then I don’t 
have to tell you. You tell me what you’d like to know, 
Mr. Feinberg. 

Q. The billings were in the name of Smart Set or not in 
name of Smart Set? A. The billings of what? 

Q. When En Tour or Harou shipped goods to a buyer 
who billed it? A. If it was Harou merchandise, it was 
billed by Harou. If it was En Tour merchandise, it was 
billed by En Tour. 

Q. And if it was Smart Set merchandise? A. It was 
billed by Smart Set. 

Q. But no matter who billed, the receipts went into a 

Smart Set account? A.I say I am not positive. 
67 Q. Now, it is also true, is it not, that certain 

garments which were being manufactured by Harou 
were pressed by Smart Set? 

Mr. Davm Souvresu: Mr. Chairman, may I interfere 
here? 

Tart Examiner: No, you may not. Sit down. 

Mr. Davi Soturse: But—— 

Trt Examiner: Just be quiet. 

Mr. Asrams: I am sorry. 

Trout Examrver: Just be quiet or leave the hearing 
room. 

Mr. Asprams: Mr. Solursh, please. 

Traut Examiner: Do you want to stay in here, sir? 

Mr. Davin Sotvursu: No, thank you. 

Mr. O’Brien: May we have a recess, Mr. Examiner? 

Trt ExaMIner: Yes. 
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(Short recess taken.) 

Tera, Examrver: On the record. 

Would you read the last question, please? 

(The record was read.) 

A. No, it is not true. 

Q. (By Mr. Feinberg) Were any Smart Set garments 
that were made by Harou, did any of them have any oper- 
ations performed by Smart Set? A. Not at any time. 

Q. Not a single one? <A. Nothing. 
68 Q. Now, did any garments that were being pro- 
duced by Smart Set have any of their operations 
performed by Harou? A. No. 

Q. At no time? A. No, sir. 

Q. Is your answer the same with respect to En Tour, 
that is, were any of En Tour’s garments ever processed 
in whole or in part by Smart Set? A. No, sir. 

Q. Were any garments of Smart Set in whole or in 
part processed by En Tour? A. No. 

Q. In March, 1956 wasn’t there a special machine oper- 
ator sent by Harou to Smart Set to finish up some linen 
coats? A. Not that I know of. 

Q. Was there a forelady by the name of Evelyn em- 
ployed by any of these firms? <A. Yes. 

Q. By which one? A. By Harou. 

Q. Didn’t she send a special machine operator to work 
on some coats that were being made by Smart Set? A. No 
employees of Harou ever went into Smart Set at any 
time. 

* * e e 2 e e s 


Q. (By Mr. Feinberg) You are not acquainted 
witb. what contractors, if any, Smart Set used dur- 
ing the period 1955-56? A. I haven’t been working at 
Smart Set since 1955 and ’56. 
Q. Did Harou ever make linen coats? A. Linen dusters 
at times. 
Q. A duster is a coat, isn’t it? A. That all depends on 
one’s point of view. 


* e ry . 
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70 Q. (By Mr. Feinberg) Would you say that this 

garment is a duster, Mr. Solursh? A. Will you 
turn it around? Well, I think first of all do you want a 
yes or no answer? It is impossible to give. I would have 
to go into a lengthy explanation to explain to this Court 
because there is not the kind of difference you are asking 
for, and I would not given an answer that way because it 
is impossible to give. 

Q. In the first place, I wasn’t asking for any particular 
answer, but let’s see if we can arrive at it this way. Isa 
duster an outer garment worn by a woman over other 
apparel? 

TriaL Examiner: Is this a quibble? 

Mr. Fernserc: No, I am not quibbling. He doesn’t want 
to define a duster. 

A. I said I’d be happy to, sir. 

Q. (By Mr. Feinberg) Define it. A. Do you want me to 
explain the differences? 

Q. Please do. A. It is just the way it is made. There 
are coats that are made in a coat factory that can not 
possibly be duplicated by a dress factory. The men and 

women that work in the coat and suit trade are 
71 tailors of a completely different type. They make 

and handle a garment differently and the stores that 
have a coat department very, very rarely, if ever, will buy, 
a good store, will buy a garment made by a dress house, a 
coat made by a dress house. So, it is very difficult to give 
you an answer because it depends on who made the gar- 
ment and how it is made that is the answer. It isn’t pick- 
ing up any precise garment. 

Q. Are dusters made by coat and suit houses as well? 
A. I don’t know what the coat and suit houses make. 

Q. Did Smart Set ever make dusters? A. In the last 
two years, you mean? 

Q. In 1955 or 56? A. I haven’t been there for the last 
two years. 

Q. All right. During the time you were there, did Smart 
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Set ever make dusters? A. No, not that I know of or 
recall, 


* * * * * * * * * * 


Q. Would you say that a linen coat is a duster? A. I 
just finished saying that I wouldn’t say because it depends 
on who made the garment. 

Q. Your definition is based on who makes the gar- 
72 ment, is that correct? A. That is only my personal 
opinion. 

Q. Yes, your personal opinion is that a garment is a 
duster or a coat depending upon who made it? <A. That 
might be one way to look at it. 

Q. Is that the way you look at it? A. I’d have to think 
about it very carefully. 

Q. I am ready to let you think about it. Will you give 
us the benefit of an answer? A. You want me to give you 
my definition of a duster? 


e * * * * * * * * * 


Q. (By Mr. Feinberg) I thought he stated and I am try- 
ing to see if what I thought he stated is correct. I thought 
he stated that as far as he was concerned, or from his 
viewpoint, the difference between a duster and a coat was 
who made it or the type of workers. A. That is one of 
the differences, yes. There are many other different types 
of differences. They might be fabric differences. They 

might be whether the garment is lined or unlined, 
73 the way they are handled. Many differences, many 
different ways that it could be looked at. 

Q. Now, did the cutter of Harou on the tenth floor cut 
garments, linen coats, to be exact, for Smart Set? A. No, 
sir. 

Q. As far as you know, he did not do so in 1955 or 56? 
A. Harou, no. 

Q. Now, where were the books of the three companies, 
the books of accounts? A. The books were kept in one 
office. 

Q. Where was that? A. On the ninth floor. 





+ 


Q. And they were handled and kept by the same people? 
A. That’s right. 

Mr. Fernserc: May I have this marked for identifica- 
tion? 

Triat Examiner: Yes, write on there Respondent’s 1, 
R-1. 


(Thereupon the document above-referred to was marked 
Respondent’s Exhibit No. 1 for identification.) 


Q. (By Mr. Feinberg) Smart Set, during the term of 
its existence, was a member of the Los Angeles Coat and 
Suit Manufacturers Association, was it not? <A. Yes. 

Q. And by virtue of that membership, you were parties 

to a contract with the Los Angeles Cloak Joint 
74 Board, is that correct? A. I imagine so. 
Q. Well, you know so, don’t you? A. I said yes. 

Q. I show you Respondent’s 1 and ask you if that is the 
collective bargaining agreement? A. I have never read it, 
sir. 

Q. Have you ever seen that document before? A. I may 
have. 

Q. Do you know whether you did or not? <A. I said I 
have never looked at this. 

Q. Have you seen a yellow colored booklet? A. I may 
have, and I may not have. 

Mr. Fernserc: Will counsel for the General Counsel 
stipulate that this is the collective bargaining agreement 
between the Los Angeles Coat and Suit Manufacturers 
Association and the Los Angeles Cloak Joint Board, as is 
indicated on the title page, for the period 1954-1957, or to 
be more exact, from October 23rd, 1953 to April 30, 1957? 

Mr. Asrzams: We will stipulate. 

Trrn Examiner: The stipulation is noted. 

Mr. Fernserc: I will offer this in evidence. 

Trrau Examiner: All right, is there any objection? 

Mr. Asrams: No objection. 

Tran Examiner: Received. 


(The document heretofore marked Respondent’s Exhibit 
No. 1 for identification was received in evidence.) 
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75 Mr. O’Brien: Mr. Kelly, who has been served a 

subpoena by Mr. Feinberg, has to leave very shortly 
on official Board business and will be absent both tomor- 
row and the following day, and I wonder if he could be 
called out of order. 

Trrut Examiqner: Are you agreeable, Mr. Feinberg? 

Mr. Fernsera: Well, I am agreeable. 

Triuu Examiner: You don’t want to tie up the wheels 
of government, do you? 

Mr. Fernserc: Well, I would rather not answer that. 

Truu Examiner: All right. Will you step down? 

Mr, Fernserc: You understand this puts me under quite 
a handicap? 

TriaL EXamMINneR: Yes. 

Mr. Fernserc: Well, in that case, Mr. Hearing Officer, 
I’d prefer to do it this way. I would prefer to call Mr. 
Abrams to the stand first and then Mr. Kelly in order to 
get a connected picture. 

Trt Examiner: Well, Mr. Kelly is the only one who 
is going to be absent. Mr. Abrams is going to be here 
tcmorrow and the next day. 

Mr. Fernserc: I understand that, but I don’t think the 
testimony of Mr. Abrams will be too long. At least, I 
hope not, and I think in fairness, Mr. Hearing Officer, we 
will get a better picture of what I contend are the facts 
as I deem them relevant if they are presented in sequence. 


* * * * * * * * ° * 


79 Q. (By Mr. Feinberg) Is it true, Mr. Solursh, 

that the Los Angeles Cloak Joint Board had a dis- 
pute with the firm of Smart Set as to whether or not cer- 
tain other companies or subsidiaries were affiliates of 
Smart Set? A. Yes. 

Q. When did that claim of the Los Angeles Cloak Joint 
Board first come to your attention? A. I honestly don’t 
remember. 

Q. That dispute eventually went to arbitration, did it 
not? A. Yes. 
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Q. That claim of the Los Angeles Cloak Joint Board 

was made a considerable amount of time prior to 

80 the arbitration, was it not? A. I don’t remember. 

Q. It was not made the day before the arbitra- 

tion? A. I don’t know when it was made, Mr. Feinberg. 

Q. I am not asking for the exact day. A. I don’t re- 
member anything about it except that it was—— 

Q. You remember when the arbitration was held? A. 

No. 


* e * * * * * * * * 


81 Q. (By Mr. Feinberg) Didn’t that dispute go to 
arbitration? A. What do you mean by ‘‘arbitra- 
tion’’?. By a hearing? 
Q. It went to a hearing? A. If you want a precise 
answer, Mr. Feinberg, I have to know what you mean, sir. 
Q. You don’t understand what an arbitration is? All 
right. It went before a gentleman in 117 West Ninth 
Street who was designated as an arbiter? A. The Impar- 
tial Chairman, you mean? 
Q. Yes, correct. Who was the Impartial Chairman? Do 
you know his name? A. Mr. Zekus. 
Q. When—was he the Impartial Chairman at that time? 
A. Yes. 
Q. And he heard that dispute? A. Yes. 
Q. Between the Los Angeles Cloak Joint Board and 
Smart Set? A. That’s right. 
Q. And that was some time in November of ’567 A. I 
don’t remember when that was. 
82 Q. You don’t remember the date, and that dis- 
pute, to get more specific about it, was that the 
Cloak Joint Board claimed that Harou and En Tour were 
making women’s coats and suits or women’s coats and 
were therefore subsidiaries or affiliates of Smart Set, 
and therefore covered by this collective bargaining agree- 
ment, Respondent’s Exmibit 1. Was that the dispute? A. 
I believe that is what they claimed. 
Q. Do you know a Jack Haas? A. I know his name. 
I have never met him. 
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Q. You have never met him. You testified, I believe, 
that you spoke to a Jack Haas on the telephone? A. That’s 
right. 

Q. When was that? A. About the latter part of 1955. 

Q. That is the only time you ever spoke to him? A. Yes. 

Q. And it was a telephone conversation? A. Yes. 

Q. You had never heard of Jack Haas before? A. I 
didn’t say that. I have heard of him for a long time. 

Q. All right. How long did this telephone conversa- 
tion take, to the best of your recollection? A. Just a 
few minutes. 

Q. A few minutes or seconds? A. A few minutes. 
83 As long as it took to say what I said before. 

Q. Well, let’s see what you said before. Was 
that that he told you to sign a union contract or else? A. 
That’s right. 

Q. And that is how long the telephone conversation was? 
A. And then his answer, and my answer, and that was the 
length of the conversation. 

Q. What was your answer? A. My answer was—lI 
asked him what he meant by ‘‘or else’’ and he just said, 
‘‘Just or else,’’ and I hung up. 

Q. And that was the length of the conversation? A. Yes. 

Q. And the entire substance of it. Up to this date, 
has a collective bargaining agreement been presented to 
you by any representative of the Joint Council, the re- 
spondent union? A. Do you mean to me—— 

Q. To you personally? <A. Not that I know of. 

Q. Not that you know of? No such contract was pre- 
sented to you that you know of? A. No, sir. 

Q. Do you know Jack Spindler? A. Not socially, but 
I know of him and I have seen him. 

Q. How many times have you spoken to him face 
84 to face? A. I have never spoken to him face to face. 

Q. How many times did you speak to him by 
telephone? A. Once. 

Q. When was that? A. Just after the phone call from 
Mr. Haas. 
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Q. Is that fair to say that was also in the latter part 
of 1955? <A. Yes. 

Q. Now, what did he say to you? A. He asked me if 
I would sign a union contract. I said that if he had any- 
thing at all to show me to contact Mrs. Selvin and she 
would take care of it. 

Q. And did he ever contact you subsequently? A. No, 
sir. 

Q. And you never saw any such contract? A. No. 

Q. Now, you are quite sure that is what he said. Would 
you like to sign or would you sign a union contract? A. 
Yes, pretty sure. 

Q. He said nothing else, nothing more? A. Not that 
I recall, Mr. Feinberg. 


85 David Solursh, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination. 


Q. (By Mr. Abrams) Will you state your full name 
and address, please, Mr. Solursh? A. David Solursh, 1204 
South Highland Avenue. 

Q. What is your relationship, if any, to Harold 
86 and Colman Solursh? A. I am their father. 

Q. What is your business, sir, at the present 
time? A. Nothing. 

Q. You are not in business right now? A. No. 

Q. You were in business at a prior time? A. Yes. 

Q. What was that business? A. Well, it was on 217 
East Eighth Street, Smart Set of California. 

Q. And what did Smart Set do or manufacture? A. 
Ladies coats. 

Q. And when did it go out of business approximately? 
A. Officially? 

Q. Approximately. A. The first of the year. 
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Q. That is this year, 1957? A. I think to be exact, I 
guess either the first of maybe in April—I mean February. 
Either the first or February, I don’t remember exactly. 

Q. All right, sir. When you were in business you were 
a member first of the L. A. Cloak and Suit Manufacturers 
Association, were you not? <A. Yes. 

Q. And as such, you were covered by this agree- 
87 ment between the Association and the L. A. Cloak 
Joint Board? <A. Yes. 

Q. ILGWU, is that so, sir? A. Yes. 

Q. And while you were in business you said you were 
located at 217 Hast Eighth Street, Los Angeles? A. Yes. 

Q. Now, that is the same building for the premises— 
A. You mean recently? When we first started, you mean? 
Or where we are now? 

Q. Well, just prior to your closing. A. 217 East Eighth. 

Q. Now, do you know where the premises of Harou, 
Inc. were located? A. When they first start? 

Q. 1956, the latter part of 1956. A. I think they moved 
in the same building. 

Q. And how about En Tour? A. I don’t know much 
about them. I have never interfered with them, so I 
don’t know. 

Q. You don’t know where they were located? A. I 
know they were in the same building, but on the twelfth 
floor. They had a small place up there. What they were 
doing, whatever they done, I don’t know. 

Q. Now did you ever see any picketing on the 
88 premises—at the building of 217 East Eighth Street, 
Los Angeles? A. Yes. 

Q. Do you recall when you first saw such picketing? 
A. When they took out Smart Set people. I knew that 
they were striking. 

Q. You remember? A. Nobody was in the factory. 

Q. You remember the date approximately? A. No, I 
can’t remember dates. 

Q. Do you remember whether it was the first part of 
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1956 or the last part of 1956% A. It was some time in 
1956. What date it was, I can’t remember. 

Q. Do you remember what month it was approximately? 
A. I really don’t. I wouldn’t swear. I don’t know what 
month it was. 

Q. But you did see this picketing? A. Yes. 

Q. Did you ever see the signs carried by the pickets? 
A. Yes. I came down the same morning that they were 
picketing. They phoned me up and the people were 
out, at my place, I came down. 

Q. Just try to answer my questions. A. O. K. 

Q. Do you recall what the language was on any 
89 sign, picket sign that you saw? A. No. 

Q. Did you, yourself, Mr. Solursh, have any in- 
terest in Harou, Inc. or En Tour? A. No. 

Q. Were you ever contacted by any union representa- 
tives? A. Yes. 

Q. Just a moment, and asked to do anything with re- 
gard to Harou? A. Yes. 


Q. (By Mr. Abrams) Who were these men, if any? A. 
Mr. Silverstein. He is a business agent of the Interna- 
tional Ladies Garment Workers Union. 

Q. And you say that he spoke to you? A. Yes. 

Q. When was this, if you know? A. That was about 
a week after the people came back to work. 

Q. When you say ‘‘the people came back to work,’’ you 
are talking about the employees? A. My employees, yes. 

Q. Smart Set? A. Smart Set. 
90 Q. Did Mr. Silverstein have anything to do with 
the employees at Smart Set? Did— A. Yes. 

Q. Where did he talk to you? A. On the street. 

Q. What did he say to yout? A. Well, that they should 
settle with the union, but first of all before they were 
going to sit down to any meeting, they don’t want Mrs. 
Selvin in it. I never met Mrs. Selvin. I never knew her 
even. So, I told them I will do my best and talk to them. 
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Q. Was there anything else in the conversation? A. 
Well, then, they will give us a good deal if we can get 
together. 

Q. And did you talk to your sons? A. Yes, I did. 

Q. Both Colman and Harold? A. Yes. 

Q. And what did you tell them? 


Tue Wirvess: I told them I talked to Mr. Silver- 

stein and he told me he’d like to have a meeting but 

not Mrs. Selvin around and they will give them a deal, 

whatever they want, an agreement for three or five years, 

whatever they ask for. I said I will do my best to talk to 
them. 

Q. (By Mr. Abrams) All right. Did you ever talk to 
anyone else, I should say, talk to you concerning talking 
to your sons? A. Anyone else than Mr. Silverstein, yes. 

Q. And who was that? A. I was supposed to have a 
meeting with Mr. Stenzor at his office—I don’t know 
whether it was the Impartial Chairman’s office or the other 
one—where is it? It is one of the offices down there. 

Q. You say you were supposed to have a meeting with 
Mr. Stenzor? A. And we had a meeting. 

Q. Who is Mr. Stenzor? A. Mr. Stenzor is the manager 
of the International Ladies Garment Workers Union out 
here. 

Q. And did you have a meeting with Mr. Stenzor? A. 
Yes. 

Q. Where? A. In that office down on seventh Street. 

Q. Whose office is it? A. I mean on Ninth Street, 
92 you know, where the office of the Impartial Chair- 
man is. 

Q. In other words, you did have a meeting with Mr. 
Stenzor in the offices of the Impartial Chairman? A. Yes, 
on Ninth Street. I don’t remember which room it was. 

Q. Who was present at that meeting? A. I was there 
and Mr. Stenzor was there and Mr. Otto was there, and 
Phil Garb was there. 
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Q. Who is Mr. Otto and Mr. Garb? A. I don’t know 
Mr. Otto until that date when they introduced him to me, 
told me he was the vice president of the International 
Ladies Garment Workers Union. 

Q. Who is Mr. Garb? A. Mr. Garb is supposed to be 
the secretary of the Manufacturers Association. 

Q. How did this meeting come about that you speak of 
now? A. Well, we didn’t get any help and Smart Set— 
and I wanted to know the reason why we don’t get any 
help. 

Q. Did you arrange for the meeting yourself? A. Yes, 
and when I came down there they brought—— 

Q. Just one moment. When was the meeting if you can 
remember? A. It was about three weeks after, after the 
strike was over which we called it a strike because the 
people who were ordered to come back to work, they didn’t. 
The union claimed they didn’t call it. 

Q. Do you remember when the strike was over, 

93 Mr. Solursh, or when the strike began? A. I don’t 

know which month it was, really I can’t remember. 

It is a long time. I don’t remember things right now for 
months. 

Q. Well, let me ask again, was it during the summertime 
or the fall or the winter or spring? A. I think it is about 
nine months or eight months ago, around that neighbor- 
hood, seven months. I can’t be specific about it, I don’t 
remember exactly, really I don’t. 

Q. Well, this is May, 1957. Would you say it was around 
September then, if it was nine months ago, last year, 
1956? 

Mr. Fernserc: It has been answered he can’t remem- 
ber. 

Tria, Examryer: He said seven to nine months. 

Tae Wirness: Maybe it was August, September, I can’t 
remember. Just don’t remember the month. 

Q. (By Mr. Abrams) Now, what did the conversation 
between you and Mr. Otto and Stenzor consist off A. I 
came down 
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95 A. Well, I told them I came down to straighten out 

regarding getting help, so the answer was to me that 
I should settle with the—I should get the boys together and 
try to persuade them, and I should settle up with Harou. 
Then they will straighten out with me. I said, ‘‘What has 
it to do with me? [I have nothing to do with them.’’ 

Mr. Otto said to me, ‘‘Haven’t you got any influence 
over your sons? I have influence over my son.”’ 

I says, ‘‘ Well, they are not with me in this business, and 
if you would have showed me any consideration and the 
Smart Set that you are doing the things right, I would 
have something to talk to them.”’ 

We were arguing this point, and it was I promised him 
that I am going to talk to the boys what they should do— 
get together with them. 

Q. And did you talk to your sons? <A. I did. I 

96 did, I talked to them and they just told me the same 

things. They said, ‘‘Dad, you got anything down 

here with the union? We’ll die. We’ll have to die just the 

way we are.’’ And also Mr.—then Mr. Otto after that, 

after we went out, after we went out, he called me on the 

side and he told me he says, ‘‘We got the International 

Ladies Garment Workers Union, got plenty of money,”’’ he 

says, ‘‘we got millions,’’ he says, ‘‘I will see that those 
boys are broke.”’ 


Cross-examination. 


* * * * * * * e * 


Q. (By Mrs. Selvin) Well, you testified there were some 
picket signs in front of the building when you came down 
on the day of the strike at Harou—not at Harou but at 
Smart Set? Did you see the name ‘‘Smart Set’’ on any 
of those banners? A. No. 

Q. Did you see the name Harou and En Tour on those 
banners? <A. Yes. 


e e * 
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97 Q. (By Mr. Feinberg) Mr. Solursh, during the 
conversation you had at which Mr. Stenzor and Mr. 
Otto were present, Mr. Otto said to you or asked you if 
you had any influence with yours sons and he said he had 
influence with his son, is that right? A. With his children. 
Q. He had influence with his children, is that what he 
said? <A. Yes. 
Q. You are sure of that? A. That is what he said. He 
said a father should have influence with his children. 


* * * % * * * a ° * 


Q. (By Mr. Feinberg) Now, Mr. Solursh, Smart Set 

had a collective bargaining agreement with the Los 

98 Angeles Cloak Joint Board, is that right? A. I 
hope so, 

Q. Did it have an agreement? A. Well, you ought to 
know it. 

Tera, Examiner: Well, didn’t you already testify that 
there was such an agreement? 

Tue Witness: Yes. 

Tert Examiner: All right, then, answer the man. 

Q. (By Mr. Feinberg) How long have you been in con- 
tractual relations with the Los Angeles Cloak Joint Board? 
A. I didn’t hear that. 

Q. How long have you been in contractual relations 
with the Los Angeles Cloak Joint Board? A. Before 
Smart Set or after? 

Q. In all your years of business? A. Oh, about 16 years. 

Q. Now, you know, do you not, Mr. Solursh, that the 
Los Angeles Cloak Joint Board is composed of certain 
locals, is that right? A. I don’t know much. I never was 
into meetings to go to meetings. I have never been at- 
tending their meetings. I don’t know. 

Q. All right. You know that the pressers have a sepa- 

rate local, the operators have a separate local, the 
99 finishers have a separate local? A. I read about it, 
yes. 

Q. You read about it and you know that? A. Yes. 
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Q. And you know that each of these locals has its own 
business agent? A. The pressers have a representative—— 

Q. Yes, he handles problems pertaining to or dealing 
with the pressers? A. Well, sometimes they generally do 
for all of them. 

Q. Then, there is also a business agent— A. No, excuse 
me for interrupting. When Mr. Rubinstein was there, he 
was with the pressers representative and he represents 
the whole shop sometimes, too, on any questions. 

Q. All right, but when Rubenstein was there you knew 
he was the presser’s representative and he also handled 
other problems? A. That’s right. 

Q. And you know that Silverstein took Rubenstein’s 
place? A. I didn’t know that. 

Q. Well, when Silverstein started appearing at your 
shop, Rubenstein didn’t appear there any more? A. Until 
lately. I didn’t come down to the factory very often so I 
never knew. 

Q. We are talking about 1956 now? A. I know, even 
then I didn’t come down often. 

Q. You did know that Silverstein was the presser’s 
100 representative? A. No. 

Q. He came into your shop to handle problems 
under that collective bargaining agreement, is that right? 
A. When they had some disputes I came down but I was 
never there every day at the factory. 

Q. Was there any other business agent acting at that 
time besides Silverstein that you dealt with? A. Fire- 
stone. 

Q. Firestone? He dealt for the operators? A. We never 
had any dispute with the union so they can deal. I didn’t 
know which is which. We never had any dispute that I 
should have any dealings with each individual. 

Q. Did you ever hear of Local 977 A. No. 

Q. You never heard of Local 55% A. I don’t know what 
they are even. 

Q. Ever hear of an Operator’s Local? A. I don’t know 
their numbers. I know they got locals. It wasn’t my ad- 
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vantage or interest to know who they are or what they are. 
I never had any dispute with my people. That is all I 
know. We had the prices to settle. We settled the prices 
and we went home. That is all. 

Q. I will show you Respondent’s Exhibit 1 and ask 
you to direct your attention to Page 1 of that exhibit. You 

see where it says that the Los Angeles Cloak Joint 
101 Board comprised of Locals 55, 58, 84, 97 and 512? 

A. Inever read this. I never seen this, had no occa- 
sion for it. 

Q. You see it now. Had you ever heard of those locals 
before? A. I didn’t know each individually, no. 

Q. Have you heard of these locals before? A. No, I 
said. 

Q. You know Stenzor, don’t you? A. Yes, sir. 

Q. How long have you known him? A. Oh, I think I 
knew him until a couple of months he came out here. 
That would be about two or three years I think about at 
that time. I don’t know exactly. It is about three years 
I think. 

Q. Do you know his position as manager of the Los 
Angeles Cloak Joint Board? A. Yes. 

Q. And that is the only position he holds as far as you 

know? A. That’s right. 

' Q. When he was talking to you, he was talking to you 
as manager of the Los Angeles Cloak Joint Board, is that 
correct? A. I don’t know what he was talking to me. He 
was talking—— 

Q. You were discussing problems— A. He was 
102 talking problems from the factory. 

Q. He was talking problems of Smart Set to 
you? A. That’s right. 

Q. Now, as I understand it, Mr. Solursh, some time in 
1956 you say a strike took place at Smart Set or people 
refused to work. Where people refused to work, the em- 
ployees refused to work, is that correct? A. They was 
striking; that is all I know. 
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Q. Around that time isn’t it true that the Los Angeles 
Cloak Joint Board was claiming that the firms of Harou 
and En Tour were part of Smart Set, were making 
women’s coats and suits and were affiliates of Smart Set? 
A. No, on the contrary, they were claiming they had— 
they don’t know anything about Harou or about En Tour. 

Q. Didn’t Stenzor tell you on one or more occasions at 
or about that time that Smart Set was making dusters 
outside of the premises with non-designated contractors? 
A. No, sir. 

Q. Isn’t it true that a charge to that effect was filed 
against Smart Set with the Impartial Chairman? A. That 
was way after, about eight or ten weeks what happened. 

Q. Eight or ten weeks after the so-called stoppage? 
A. That’s right. 

Q. A claim was filed by the Los Angeles Cloak 
103 Joint Board to that effect? A. I don’t know who 
claimed—it was filed by the union. 

Q. By the union that you were dealing with— A. That’s 
right. 

Q. The Los Angeles Cloak Joint Board? A. Yes, which- 
ever you call it. I don’t know. 

Q. Now, getting back to Silverstein for a moment, Sil- 
verstein at the time you spoke to him— A. He spoke to 
me. 

Q. He spoke to you, was servicing the Smart Set? A. 
Yes. 

Q. By the way, Smart Set had no collective agreements 
with any other union besides the Los Angeles Cloak Joint 
Board, besides this agreement that I showed you? A. Not 
to my Knowledge. 

Q. Now, after the stoppage occurred or people refused 
to work, whenever it happened, did I understand you to 
say that you claim you had trouble getting new workers? 
A. What do you mean ‘‘new workers’’? 

Q. Replacements, filling jobs. Did you have any va- 
cancies—strike that. 
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After the stoppage did you have any empty machines? 
A. Yes. 

Q. Did you want to get new workers for those machines 

or workers for those machines? A. Well, it was— 
104 disorganized. The plant was altogether disorgan- 

ized. We didn’t know what to get first. There was 
about fifteen, 1800 garments hung unfinished, you know, 
and we couldn’t go ahead and cut and put operators on. 
I don’t know whether it is necessary for me to explain that. 
So, you know, there was too much work hanging to finish 
out. We couldn’t put no people on machines to work. There 
was no place where to handle them or put them or where 
to press them. The union wouldn’t send us any pressers 
up. 

Q. All right. Srhart Set wanted pressers, is that right? 
A. Right. 

Q. And you asked the Los Angeles Cloak J oint Board 
for pressers and they wouldn’t send you pressers? A. 
They didn’t send. That is all. 

Q. And because they didn’t send you pressers, you 
asked for a meeting with Mr. Stenzor? A. Right. 

Q. And that meeting took place and you say Otto was 
there? A. Yes. 

Q. Now, that was about how many weeks after this 
stoppage? A. That was about two weeks after. 

Q. Two to three weeks after? A. My memory isn’t 
so good on the weeks. I am telling you that right off. 

Q. Something in that neighborhood as far as the 

105 time element is concerned? A. I had a meeting 

before yet. Before this I had meetings practically 

every other day with Garb and the other fellow, so I can’t 
remember what day, what month. 

Q. By the way, who is Phil Garb? A. He is the —— 

Q. Is he the executive secretary of the Los Angeles Coat 
and Suit Manufacturers Association? A. I think so, yes. 

Q. Now, that is the Association of which you were a 
member? A. Yes. 
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Q. That is an association composed of coat and suit 
manufacturers, is that correct? A. Yes. 

Q. And as a member of that Association, Phil Garb 
was your spokesman, is that correct? A. That’s right. 

Q. So that when you had this problem about getting 
pressers from the Cloak Joint Board, you ealled for a 
meeting with Stenzor? A. Yes, I called many, many 
meetings. 

Q. Let’s talk about this meeting for the moment. You 
had other meetings with Phil Garb about that problem? 
A. Yes. 

Q. And as a result of those meetings with Phil 
106 Garb, you called for this meeting with Stenzor? 
You requested it? A. Yes. 

Q. And you spoke to Stenzor and Otto about why you 
weren’t getting pressers? A. Yes, I wasn’t getting help 
altogether, help in particular. 

Q. You needed other help besides pressers? A. That 
happened a little later. Before you get a meeting with 
them, takes a week or two. I can’t remember, you know. 

Q. Well, let’s try and find out. A. It is just like I told 
Mr. Stenzor personally down there. Before I can get a 
hold of him, I see the Rabbi first. Well, I don’t remember 
things. I can’t help it. 

Q. Perfectly all right, Mr. Solursh. 

Triat ExamMinzr: We all have the same trouble in vary- 
ing degrees. 

Q. (By Mr. Feinberg) Then, is it fair to say, Mr. So- 
lursh, that it took you a week or two to get this meeting 
with Stenzor? A. I think it took me about two or three 
weeks, I think. 

Q. To get it and you started trying to get this meeting 
a couple of weeks after the stoppage took place? A. Well, 
it was about two or three weeks after the stoppage took 
place that I had the meeting. 

Q. That you had the meeting? A. That is when I had 

it, my first meeting with Stenzor, it wasn’t Otto then. 
107 Q. Well, let’s just stick to that one for the moment. 
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We will go back to the other, A. Things I can’t 
remember. I wouldn’t say which is what because I am 
mixed up myself. I know I had two meetings. 

Q. Which meeting would you like to talk about first? 
A. I really don’t remember. It went out of my head. 
That is the honest truth. 

Q. When was your first meeting with Stenzor? A. I 
can’t be exactly on the time as I didn’t remember even 
the time when they first went out on strike. I don’t 
remember the exactly time or the month even. I don’t 

Q. Did you have a meeting with Stenzor before the 
time you had a meeting with Stenzor and Otto? A. I 
think I did. 

Q. Was that before or after the stoppage? A. That was 
after the stoppage. 

Q. After the stoppage you had a meeting with Stenzor? 
All right. Now, what was that meeting about? What did 
you say to Stenzor and what did he say to you? A. It was 
the meeting that we came down to the Association—union, 
they were all down there. That was a meeting at the 
Impartial Chairman’s office. 

Q. Yes. Who was present there? A. Well, it was Mr. 
— what’s his name, the other one that passed away, Im- 

partial Chairman? 
108 Q. O’Rourke? A. It was O’Rourke, yes. 

Q. O’Rourke, for your information, passed away 
some time in 1952. A. I don’t remember which impartial 
chairman. 

Q. Was it Dan West? A. Oh, yes, that’s right. I don’t 
remember their names. He was the one that passed away. 

Q. No, he is still living. Don’t say that. A. I don’t 
remember so what do you expect me to do? 

Q. You had a meeting in Dan West’s office at which 
you were present and Stenzor was present? A. Yes. 

Q. That was before the stoppage? A. That was after 
the stoppage, after the stop. 

Q. After the stoppage, excuse me. Was anybody else 
present? Was Phil Garb there? A. Yes. 
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Q. Now, can you tell us, to the best of your recollection, 
what was said and by whom? Now take your time about 
it, just try to remember who said what and tell us. A. 
There was more representatives from the union. Some 
of them I didn’t even know. 

Q. Was Silverstein there? A. I think he was if I am 

not mistaken. I think he was, and there were a 
109 couple of others. 
Q. Was Firestone there? A. No, I don’t think 
so. 

There was a couple others which I don’t know. I never 
had the occasions to know them. As I said, I didn’t know 
Mr. Otto until I met him. 

Q. Otto was not there? A. No. 

Q. Phil Garb was there, I think you said? A. Yes. 

Q. Now just tell us, in your own words, what was said 
by whom? A. Well, we called a meeting. 

Q. Why did you call the meeting? Let’s start there. 
A. We called the meeting why they went out on strike 
in our place. The union was claiming that they didn’t 
take the people off. They have got no control over them, 
and we were claiming that the people don’t want to come 
in to work and Silverstein happened to be up in the shop 
and talking to the pressers. He said he didn’t. Now, it 
was one word against the other. The other pressers, they 
came down to me and they said that they can’t say nothing. 
If they will say something, they will lose their job, and 
if they lose their job here they won’t get another. So, 
they can’t say nothing, and there was no result and after 

that, the Impartial Chairman told them that they 
110 should send the people back within 24 hours to 

work, but they didn’t come back until two weeks 
after, and we had more meetings after that, but actually 
I can’t remember. 

Q. That was a hearing before the Impartial Chairman? 
The Association on your behalf had filed a complaint 
against the union for an illegal stoppage, and that matter 
went to hearing and was solved one way or the other, 





whether satisfactorily or not is beside the point. A. You 
wanted to know. I am telling you. 

Q. O. K. Now, we at least know what that one was 
about, I think. Now, after that were there any meetings 
between you and Stenzor? A. Yes, we had a meeting 
after that, about a week or two later. I don’t remember 
exactly. 

Q. That is still before the Otto meeting? A. Yes. 

Q. So, you had this hearing which took place two or 
three weeks after the stoppage? A. No, the meeting was 
when the stoppage was, a day or two after. 

Q. Then two or three weeks later you have a meeting 
with Stenzor? A. About two weeks. 

Q. At which Otto is not present there? A. No. 
111 Q. Then, some time later you have another meet- 
ing? A. Maybe a week later or so, I can’t remem- 

ber exactly. 

Q. Now, have you told us everything there is to tell 
us about that second meeting with Stenzor? A. Well, I 
told you, Mr. Otto was down there. 

Q. Not the one—the one before Otto came in. A. Before 
Otto came? 

Q. Yes. A. I had a meeting with Stenzor. I don’t get 
any people. I said, ‘‘Mr. Stenzor, I am not interested 
in Harou or En Tour. I got nothing to do with it. I am 
no partner there and no nothing there.”’ 

They claimed that I was on the-—— 

Q. Board of Directors? A. I said, ‘‘When they in- 
corporated, they never asked me anything, whether I want 
to be there or not.’? When they asked me I said I cer- 
tainly don’t want to. They give me a paper. I should 
resign it. I was glad to do it. I said I have nothing to do 
with it. I had no part in it. I don’t know anything about 
it, why taking it out on me, I says; I says Smart Set, I 
built the Smart Set. I have my money in there. Why 
should you take advantage out of me, I says. So, I told 
him, I said, ‘‘Give me a chance. If you want me to stay 
down there in business in 217, all right. If you don’t, I 
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will be glad to move out some other place, and I 
112 will be myself in the business, but I will even give 

you a guarantee.’’ This is what I told them. I 
will even give you a guarantee. Maybe Mr. Garb will 
verify this. I will give you a guarantee in writing or with 
money put up that I will not issue no credit for them. I 
will not be involved with them even for two cents, but 
I want the same thing from you that you will not at any 
little thing take down the people or I will be subjected to 
some of those things that you doing that now. 

So, Mr. Stenzor answered me that he will have a meet- 
ing with the Joint Board and he will let me know. I 
phoned up Mr. Stenzor. I don’t know whether it was a 
week—I was sick at that time. I phoned him up from 
home. I said, ‘‘Mr. Stenzor, will you give me an answer 
to that because I wasn’t to—”’ 

Q. Wait. A. ‘‘We have got travelers on the road. I 
want to give them notice yes or no.”’ 

TrraL ExaMINeR: Wait. 

Tue Wirness: If he don’t want me to finish it, good. 

Q. (By Mr. Feinberg) Now, because you have jumped 
from this conversation you had with Stenzor to a later 
telephone conversation—I want to finish up this particular 
conversation you had with Stenzor. We will get to the 
telephone conversation. When you had, therefore, this 
conversation with Stenzor, and this is the one before 
Otto is present, you again were demanding why your 

workers—why you weren’t getting workers and so 
113 on, and Stenzor was saying he wanted Harou and 
En Tour under contract, is that correct? A. Well, 
it wasn’t—he didn’t put it to me that way. 
Q. He didn’t put it quite that way to you? A No. 
* * ° * at * * * 


Q. (By Mr. Feinberg) And you have now given us, Mr. 
Solursh, to the best of your recollection, the substance 
of the conversation between you and Stenzor at that 
particular time? A. To the best of my knowledge. 
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Q. And after that, you then again requested an appoint- 
ment with Stenzor, is that correct? A. Yes. 

Q. And that appointment was had some time later and 
Stenzor was present and Otto was present and Phil Garb 
was present?- A. Yes. 

Q. And you again discussed or you brought up the 
fact, Mr. Solursh, your claim that you were not getting 
workers when you needed them? A. Yes. 

Q. And then the conversation turned to Harou and 

En Tour? A. Yes. 
114 Q. And did Stenzor at this time ask you whether 
you were an officer of Harou or En Tour? A. No. 

Q. What did he ask you about your connection with En 
Tour and Harou? A. As a father. 

Q. That was from Stenzor? A. Yes. 

Q. By the way, those were the only people present, your- 
self, Mr. Garb, Mr. Otto and Mr. Stenzor? A. Yes. 

Q. He asked you to intercede with them about—to use 
your influence with your sons with respect to En Tour 
and Harou and the Cloak Joint Board? A. Yes, that I 
should see that they should sign a contract with them. 

Q. With the Cloak Joint Board, is that right? A. Yes. 

Q. The reason I say that is that you nod your head, 
and the stenographer can’t get the nod of your head. A. 
Oh, yes. 

Q. Now, getting back to the time this stoppage took 
place, Mr. Solursh, the workers of Smart Set refused to 
work? A. They didn’t come in. 

Q. They don’t come in. All right. Fine. You 
115 went downstairs and there you saw some of the 
workers or all of the workers? A. None of them 

were there. 

Q. You didn’t see any of them there? A. No. 

Q. You saw picket signs? A. Yes. 

Q. Did you notice what names, if any, were on those 
picket signs? A. It wasn’t Smart Set on it. 

Q. Did you notice the names of any union that was on 
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that picket sign? A. Well, it was the International Ladies 
Garment Workers Union. 

Q. Yes, what else? A. I don’t know locals. I don’t 
read the whole thing. 

Q. Didn’t it say the Los Angeles Cloak Joint Board of 
the International Ladies Garment Workers Union? A. 
You know, it says in letters—IG—you know. 

Q. In other words, International Ladies Garment 
Workers Union, only the initials appeared, ILGWU? A. 
I don’t—I never looked. So, truthfully, that I should be 
so interested to know initials or numbers or letters. 

Q. Just cast your mind back to that. A. I don’t cast my 

mind. It wasn’t so much to me difference which— 
116 whether it is International or whether it is this or 

that. There was a sign that says ‘‘Strike’’ and I 
didn’t pay much attention to read how, what. 

Q. There was a sign read strike? A. I think so. 

Q. Are you sure of that? A. I am not sure. I will tell 
you that. Iam not sure. I didn’t even pay to look. I see 
a sign. I see signs like that all over. I never pay any 
attention to any of the signs. 

Q. Then, you don’t know whose sign it was, is that 
right? A. That’s right, to be exact. 

Q. To be exact, you don’t know whose sign it was? A. I 
wouldn’t swear either way. 

Q. Now, Mr. Solursh, did either Harou or En Tour at 
any time occupy the same premises as Smart Set? A. I 
don’t know what you mean. 

Q. Well, let’s break that up a little. Did the name Harou 
or En Tour ever appear on any door leading into Smart 
Set? A. No. 

Q. Never did? A. No. 

Q. When did you say Smart Set went out of business? 
A. Officially, we haven’t been operating since before 
Christmas. 

Q. Christmas of 1956? A. The last Christmas. I 
117. don’t know whether it is "56 or ’57—couldn’t have 
been °57. It is not here. Last Christmas. 
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Q. Now, around that time, isn’t it true that Harou 
moved into that plant? A. No, they moved in after New 
Year’s, 

Q. They now occupy the same premises that Smart Set 
used to occupy? A. I don’t go down there. I don’t know. 

Q. They moved in there? A. I don’t know. 

Q. I thought you said they moved in. I am sorry. A. I 
don’t know. I don’t come to their places, I don’t know. 

Q. Now, isn’t it true, Mr. Solursh, that money was 
taken, and legitimately, no question of legitimacy, but 
money was taken by Harold Solursh and Coleman Solursh 
from the Smart Set and used to finance the operations of 
Harou and En Tour? A. I don’t know anything about it. 
If it was taken, it was without my knowledge. I don’t 
know. I took money, too, sometimes. Nobody asked me. 
It is the truth. 

Q. Wasn’t there a bank loan to either Harou or En Tour 
which was endorsed by Smart Set? A. No. 

Q. Wasn’t there a loan from Smart Set to Harou? A. 
Mr. Feinberg, to be exact on this here, that was brought 
up once before. That was the loan that we owed the 

bank. 
118 Q. Yes. A. That is all Smart Set owed to the 
bank, and I paid it off. That was brought on, and I 
think the check was brought in, too. 

Q. During the year of ’55 and ’56, Mr. Solursh, how 
much time did you spend at Smart Set? A. As much as I 
could. I never figured it out. 

Q. Well, I understood you to say before that you weren’t 
down too much. A. No. 

Q. You weren’t down too much? A. No, I wasn’t down 
too often. 

Q. Would you say you were down two or three times 
a week? A. Yes, I would say, sometimes I wasn’t there 
a whole week, either. 


° * * * e ° ° a * 
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Reprrect EXAMINATION. 


Q. (By Mr. Abrams) When Mr. Feinberg asked you, 
Mr. Solursh, about these meetings that you had, if I un- 
derstand correctly, you only had one meeting at which Mr. 
Otto was present, is that correct? A. Yes. 

Q. And that was this last meeting that you spoke of 

with Mr. Feinberg and that is also the meeting that 
119 J asked you about on direct examination, isn’t that 
correct? <A. Yes. 

Q. Now, at that meeting did Mr. Otto ask you to inter- 
cede with your sons? A. Yes. 


° * * * * * * * « * 


Q. (By Mr. Abrams) Did Mr. Otto say anything to 
you at this meeting? <A. Yes. 
120 Q. What did he say to you? A. He told me—— 
* * * * e * & * * * 
A. I should use my influence with the two sons, that I 
should—that they should sign an agreement with the union. 


Q. Did he mention what union? A. This is all one union, 
but the union that is involved—I don’t know which union 
was involved, International—how do you spell it, you 
know, the union that they represent. 


* e * e es s 
REcROSS-EXAMINATION. 


Q. (By Mr. Feinberg) Mr. Solursh, these remarks of 
Mr. Otto, they were part of that general conversation in 
which Mr. Stenzor was participating, were they not? A. 
You mean when Mr. Stenzor was there? 

Q. Yes. <A. Yes. 

Q. That was part of that general conversation 
121 that you had? A. Yes. 

Q. The substance of which you have indicated be- 
‘fore? A. Yes. 
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Colman Solursh, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Drrect EXAMINATION. 


Q. (By Mr. Abrams) State your full name and address, 
please. A. Colman Solursh, 1505 South Glenvale Drive, 
Los Angeles. 

Q. What is your connection, if any, with Harou, Incor- 
porated? A. I am the vice president. 

Q. Do you have any connection with En Tour? A. Part- 


ner. 

Q. Who is the other partner? A. Harold Solursh, my 
brother. 

Q. And you are related to the previous witness, David 
Solursh? A. Yes, he is my father. 

Q. Now, Mr. Solursh, have you ever been contacted by 
telephone, writing or in person by any agent of the ILGWU? 


122 A. I was contacted in person by several people who 
I do know to be organizers and affiliated. 

Q. (By Mr. Abrams) When were you first contacted by 
someone? <A. I was first contacted early in the spring of 
1956. 

Q. By whom? A. By Jack Haas. 

Q. Do you know Jack Haas? A. Quite well. I used to 
be a cutter when he was the business agent for the Cutter’s 
Local in ILGWU and over a period of time I met him. We 
have seen each other just Hello and so on. Mostly quite 
friendly in a verbal fashion. 

Q. You say you saw him on the street. Where was it 
you saw him? A. Jack stopped me on Los Angeles Street. 
He was with two other gentlemen whom I did not know, 
and we just had—first, very small conversation about our 
health and so on, and then he said I should try to talk to 
my brother in regard that he should get together with the 
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union to sign a contract with him. I told him at that time 
that it would be up to my brother to decide what to do, 
and if the union wished to have a contract, why 
123 don’t they contact him directly. He said that they 
had been trying to or he talked to him or something 
or other, and he thinks I better tell him that he better sign 
or else. 

Tue Wrrnes: I asked Jack what he meant by ‘‘or else,’’ 
and he said, we will find out and that was the end of our 
conversation. 

Q. (By Mr. Abrams) Did you talk to your brother? A. 
Yes. 


* * * * * * * * * * 


Q. (By Mr. Abrams) Were you contacted by anyone 
else other than Jack Haas? A. Yes, I was contacted by 
Mr. Silverstein when I was running the Smart Set opera- 
tion inside my shop. 

Q. When? A. Before the picket line formed in front, 
and when my employees didn’t come into work and also 
after the picket line was formed. I was also contacted 
by several others. 

Q. Well, getting back to Mr. Silverstein, you say 
124 he first contacted you on the premises of Smart 
Set? A. That’s right. I was—at that particular 
time I was actually handling all production of Smart Set. 
If there were any price settlements or internal disruption 
in any of the crafts I spoke to the different business agents 
and at that particular time we had had quite a problem for 
some time with our pressing department and Silverstein 
made a statement, ‘‘Well, the only thing that is actually 
holding back that, if you can get your brother to sign up, 
you will have no more complications in this shop.’’ After 
the picket line formed, whether they knew I was affiliated 
with the other two firms or not, but he stopped me out- 
side. 
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Tue Witness: Silverstein stopped me outside because 
he was there all the time during the picket lines and sug- 
gested that I again speak to my brother about having a 
contract signed with the particular unions that were or- 
ganizing these two firms, and I told him that the best and 
easiest manner to do would be for the union to contact him 
personally. That I can not be a spokesman for him. 

Q. (By Mr. Abrams) Did any one ever ask you, 
125 yourself, to sign a contract with the union? A. Well, 
I was stopped before that particular—by the gentle- 

man here. (Indicating.) 

Q. By what gentleman? A. Sam—I forgot his last name. 

Q. You mean the man sitting here on Mr. Feinberg’s 
left? A. That’s correct, I was stopped out in the street. 

Mr. Asrams: Let the record show that this man’s name 
is Sam Schwartz. 

Tae Witness: Sam Schwartz. I beg your pardon. Sam 
Schwartz and another chap, I have forgotten his name, I 
know him casually, who is in charge of the picket line and 
they stopped in a friendly conversation on the corner that 
we would have no trouble if I could possibly get my brother 
to see the benefits of having a union contract. After the 
picket lines were disassembled, the mass picket lines, I 
was also stopped by these two gentlemen, approximately 
the same words. I can’t remember the exact words that 
were speken to me. It would be rather impossible, but it 
was generally on that idea. 

Q. (By Mr. Abrams) When did you say that you spoke 
with Mr. Schwartz and the other gentleman spoke to you? 
When was that? A. It was approximately maybe a week 
after the mass picket line, when the mass picket line was 

dispersed with, these two gentlemen still came around. 
126 Q. What two gentlemen? A. Sam Schwartz—I 

know the gentlemen by name. I know him casually. 
It was approximately a week after that, I should sign a 
contract inasmuch as they know that I am part of these 
particular firms. 
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Q. You say this took place after the mass picketing had 
ceased? A. That is right. 


* * * * * * sd * * a 


Q. Did you ever see picketing in front of the premises 
at Harou and En Tour? A. Yes, I did, that’s right. By 
the way, there was another business agent that contacted 
me in regard to the same matter. 

Q. Oh, go ahead. A. Unless you don’t want me to pur- 
sue it. 

Q. Beg pardon? A. There were other business agents 

that contacted me. 
127 Q. Do you know who they were by name? A. 
Yes, Mr. Siegal. 

Q. When was that he contacted you? A. He also spoke 
to me in my shop and outside the shop. After the picket 
line, before and after. He was the representative of the 
operators in my shop. 

Q. Do you know Mr. Siegal’s first name? A. I think it 
is Sam. I am not sure. 

Q. And what did he say to you, if anything? A. Well, 
verbally approximately the same that I should talk to 
my brother inasmuch as he is a brother of mine. I didn’t 
like the way he did it. 

Q. Just tell us what he said. A. Inasmuch as he was a 
brother of mine, which he meant as being a Master Mason, 
that we do not kid each other and so on and so on, and it 
would be to the best interests of both parties to have a 
contract together with the union. 

Q. Was there anyone else that contacted you? A. That 
is all as far as the members of the organization of the 
union that I recall. 

Q. You say you did see picketing at the premises of 
Harou and En Tour? A. That is right. 

Q. Do you recall when that first started? A. I think it 

was approximately about July Ist of 1956. 
128 Q. And has picketing continued? A. Yes. 
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* * * « ° * * * * 


Q. (By Mr. Abrams) Have you seen the picket sign in 
front of your premises today? <A. Yes, I went over at 
lunch time and made a copy of the picket sign. 

Q. You made a copy of it yourself? A. Yes, I did. 

Q. Do you recall what the words on the picket sign are? 
A. I have it with me. I notice that there were two changes 
and also—— 


Q. (By Mr. Abrams) Do you have the piece of paper 
that you took it down on with you? A. Yes, I do. This was 
on top of the sign. I scribbed it rather fast. 

129 Q. Now, this language on this piece of paper, is 

that the exact language that you took down in your 

own handwriting? <A. It is the exact language except that 
the words down here were above on top. 

Q. Well, then you say ‘‘the words’? you mean— A. En 


Tour, Incorporated, Harou, Incorporated Unfair to Or- 
ganized Labor. 


Q. (By Mr. Abrams) These words on here are just 
what you took down today, sir, is that correct? A. That is 
right. 

* a a oe * @ * * * * 

Q. (By Mr. Abrams) Mr. Solursh, do you know what 
the sign says today? A. Yes, sir. 


130 Q. Will you read it, please? A. Harou, Incorpo- 
rated, En Tour, Incorporated, Unfair to Organized 
Labor, L. A. Dress, Sportswear, Joint Council ILGWU, 
AFL Local 994 Teamsters Union AFL, L. A. Cloak Joint 
Board, ILGWU, AFL-CIO. 
Q. Was this the same language on the picket sign yes- 
terday? <A. No, sir. 
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Q. What language is different today than yesterday? 
A. Today it was added in it—it was either yesterday or 
today, I can’t say which day, but I happened to be notic- 
ing that the addition is they put in heavy black pencil 
words ‘‘Dress’’ between—rather in front of ‘‘Sports- 
wear.’’ They also added in on the bottom the whole of 
“ZL. A. Cloak Joint Board ILGWU AFL-CIO.’’ This was 
also added in. 

Q. You are saying then, Mr. Solursh, that the 
131 word ‘‘Dress’’ appearing before ‘‘L. A.’’—appear- 
ing between ‘‘L. A.’ and ‘‘Sportswear’’ was not on 

the sign yesterday or the day before? A. That’s correct. 

Q. And that this phrase here, ‘‘L. A. Cloak Joint Board, 
ILGWU, AFL-CIO’’ was not on the sign until today? A. 
That’s correct. 


* * * * * 


CROSS-EXAMINATION. 


Q. (By Mr. Selvin) Was the Cloak Joint Board also 


written in pencil? A. Yes, ma’am. 

Q. The word ‘‘Dress’’ and the last signature were both 
in pencil? A. That’s correct. 

Q. How was the rest of it written? A. In print. 

Q. (By Mr. Feinberg) Let’s see, Mr. Colman Solursh, 
you are a vice president of Harou, Inc.? A. That is cor- 
rect. 

Q. And a general partner of En Tour? A. That’s right. 

Q. What capacity do you have in the firm of Smart Set? 

A. Well, the capacity I had in the firm of Smart Set 
132 was a partner. 

Q. And how long have you been or were you a 
partner in Smart Set? <A. Five, eight years, I don’t recall 
the exact number of years. 

Q. In any event, for a period preceding 1955? A. That’s 
right. 

Q. During the period 1955, 1956, what functions did you 
perform as a partner of Smart Set? A. I handle all pro- 
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duction inside, also. Any grievances with the union we 
were affiliated with, price settlement, and so on. 

Q. For Smart Set? A. For Smart Set. 

Q. Now, with respect to En Tour, what did you handle, 
if anything, for them? <A. Nothing. 

Q. With respect to Harou, what did you do for them? 
A. Nothing. 

Q. During the period or, strike that, please. Haron, In- 
corporated moved to 217 East Eighth Street. When did 
that occur? A. Well, the exact date I couldn’t give you 
the exact date because I didn’t have any part of it, ap- 

proximately two years ago, I imagine, it was. 
133 Q. And about the same time En Tour moved to 
917 East Eighth? A. En Tour was not an entity 
at that time. We did not have an En Tour. 

Q. When did En Tour come into being? A. Approxi- 
mately, I believe, I would say—unfortunately inasmuch as 
I didn’t have anything to do with the internal matters of 
these two firms, I couldn’t give you exact dates, swear 
that they were so. 

Q. You can not tell us about when you became a general 
partner of En Tour? A. Exactly, no, sir, I am sorry. 

Q. Not exactly, approximately? A. At the inception of 
En Tour I came a partner. 

Q. And you had no idea when that inception took place? 
A. Frankly, no. 

Q. Have you any conception of when Harou—when you 
became a stockholder of Harou? A. Approximately two, 
three years ago. I don’t recall the exact time when it was 
started. 

Q. Well, were they started at about the same time or 
not? A. No, sir, they were not. 

Q. Which was started later? A. En Tour. 

Q. About how much later? A. Maybe six months or a 

year. I don’t recall. 
134 Q. Now, about when did Harou move to 217 East 
Eighth? A. Approximately two years ago. 
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Q. And approximately how much later did En Tour 
move to 217 East Eighth? A. En Tour never moved from 
any place. 

Q. Well, did they—was their original office in 217 East 
Eighth? A. No, they had sample rooms on the twelfth 
floor. 

Q. Did they open a sales office before they opened a 
sample room? A. Yes, exact time I really don’t recall. 

Q. Where was that sales office located? A. 846 South 
Broadway. 

Q. And then it moved, that sales office was moved from 
846 South Broadway? A. No. 

Q. Remained at 846 South Broadway? A. That’s right. 

Q. Still there? A. No, En Tour is no longer in existence 
actually. 

Q. En Tour is no longer in existence? A. It is in respect 
that we are not selling merchandise from this date on in 
En Tour. We have not made any lines up for En Tour for 
this season. 


* * * * * e * * * * 


135 Q. (By Mr. Feinberg) And to all intents and 

purposes, as of today, En Tour is not in business? 
A. Well, I can’t give you a direct answer to that. We are 
considering closing completely at the end of our fiscal year. 
It depends on different things. 

Trt Examiner: You are not operating today? 

Tue Wirness: We are not operating, sir. 

Q. (By Mr. Feinberg) By the way, Mr. Solursh, have 
you ever heard the name ‘‘Topper Town’’? A. That’s 
right. 

Q. What was that? A. That was the name that we had. 
We had quite a complicated deal with the International 
Ladies Garment Workers Union. 

Q. Respecting Topper Town? A. Respecting Topper 
Town. 

Q. When was that? <A. I’d say approximately eight 
years ago, something like that. We requested from that 
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union to be able to produce a budget line of coats, and the 
union had us go to great expense to break up a factory 
which we tried to produce coats less than what Smart Set 
was producing, but unfortunately the costs were such 
that it was impossible, so we threw out Topper Town 
for quite a long time. 


136 Q. Well, there were differences of opinion be- 

tween Smart Set and the union with which it had 
a collective bargaining agreement respecting Topper Town? 
A. No. 

Q. I must have misunderstood something. I apparently 
have missed something. Topper Town was formed by 
Smart Set? A. That’s right. 

Q. And it was for the purpose of producing a cheaper 
garment than Smart Set? A. With the permission of the 
union. 

Q. And you wanted to get the permission of the union 
to do that? A. That’s right. 

Q. And when you say the permission of the union, you 
mean the union with which Smart Set had a collective bar- 
gaining agreement? A. That’s right. 

Q. And that union was the Los Angeles Cloak 
137 Joint Board ? A. I think that is what they called it. 

Q. And the Los Angeles Cloak Joint Board at 
that time refused to give such permission, is that correct? 
A. No. 

Q. Did they give permission? A. They gave us permis- 
sion at that time. 

Q. Then, what happened subsequently? A. The price 
of the garments after—we had to make a separate plant 
entirely which was in the same plant, but the prices 
reached such proportion that it was impossible to produce 
it. In other words, the labor costs—there was a difference, 
I might say, of ten cents per garment from the Smart Set 
garment. Yet the union expected us to sell—Smart Set 
made a 39.75 coat. The union said if the, the union said 





if I made the same or similar type garment in Topper 
Town, charge more than 23 to 26 or 19, and that is what 
I am supposed to do. 

Q. In other words, the collective Joint Board for Topper 
Town wanted you to pay the same wage rates that you 
were paying for Smart Set and yet sell a cheaper gar- 
ment? A. No, unfortunately, I can’t answer that. 

Q. I am just trying to find out. A. I am going to an- 
swer you, sir. At that time of that inception of Topper 
Town, we had another partner, and that other partner, 

which is not affiliated with us at all, was the party 
138 who took care of all these particular things with the 

union. In other words, I could not honestly say 
what the particular agreement is or was rather, or what 
he arranged with the union because I had been—I would 
be lying or kidding myself, and that wouldn’t be true. 

Q. Let me see if this is a fair statement, Mr. Solursh. 
Approximately eight years ago Smart Set, composed of 
yourself, Mr. Harold Solursh and Mr. Davis Solursh had 
a collective bargaining agreement with the Los Angeles 
Cloak Joint Board? A. And there was another partner. 

Q. And another gentleman in that firm at that time? A. 
That’s right. 

Q. Smart Set at that time made a 39.75 garment and 
up? <A. No, they didn’t. I don’t remember the selling 
price. I was inside. 

Q. Regardless of what the price line was, Smart Set 
wanted to form a Topper Town for the purpose of pro- 
ducing a cheaper garment? A. Well, I couldn’t tell you 
exactly what went on with the union or my other brother. 
Like I say, I was inside handling a plant. The other 
brother is the one or the other partner, I should say, who 
took care of all these matters so I couldn’t give you an 
answer that would be so. 

Q. Would Mr. Harold Solursh have more details about 

that? A. No. 
139 Q. Mr. David Solursh? A. I don’t think so. 
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Q. The firm of Smart Set did use for a while the name 
of TopperTown for another garment? A. That is correct. 

Q. And that other type of garment was also a woman’s 
coat? A. That’s right. 

Q. And as a result of some conversations with the union, 
of one kind or another, about which you are not too well 
informed, Topper Town was given up, is that correct? 
A. That’s correct. 

Q. Now, since that time has Topper Town ever been 
used, the name of Topper Town ever been used by Smart 
Set? 

Mr. Asrams: I am wondering about the materiality of all 
of this, Mr. Examiner. 

Tria Examiner: Do you object? 

Mr. Asrams: Yes, I object, I don’t think it is material 
to any issue. 

Tera, EXAMINER: It has no apparent materiality, that 
is, this Topper Town question. 

Mr. Fernzerc: Well, with all due deference, I submit that 
this is the relevance of it. Some time eight years ago 
Smart Set had a collective bargaining agreement with the 
union, which means they have certain price rates, and so 

on—price rates incidentally mean wage rates are 
140 settled and so on. Apparently they sought to make 

a cheaper garment. Naturally, they would want 
cheaper wage rates and have difficulty. There is a pat- 
tern of behavior and incidentally this Topper Town ap- 
parently is used as a little unit by itself and set up on 
the plant. Now, coming down to ’55 and ’56, what do we 
find happens? The same people who are engaged in 
Smart Set open these firms called En Tour and Harou and 
manufacture a garment known as a duster which to all 
intents and purposes is a coat, depending upon, as one 
witness said, whether he makes it or she makes it and 
so on. Just as before eight years ago, the Los Angeles 
Cloak Joint Board claimed jurisdiction of those cheaper 
garments so at this particular time they similarly claim 





jurisdiction of these garments and claim that these other 
companies, Harou, Inc. and En Tour, are merely new 
faces for the same combination of people. So, it is a similar 
pattern of behavior going through for an extensive period 
of time, and the difficulty that has been and does exist has 
been with the Los Angeles Cloak Joint Board demanding 
that under its collective bargaining agreement, these other 
firms are covered by the agrment as subsidiaries and af- 
filiates. Your Honor will find a clause to that effect, and 
as a matter of fact, subsequently they go to arbitration on 
that issue. 


* * * * * * * * * * 


Mr. Fernserc: Now, at this time, sir, I ask the 
Hearing Officer to take judicial notice of certain 
regulations that were issued during the war by the Office 
of Price Administration with respect to definitions of the 
word ‘‘coat.’’ 

The first appeared in Maximum Price Regulation 153 
issued on May 23, 1942, and defines ‘‘coats’’ as follows: 

‘¢¢Coats’ mean feminine outerwear garments in sizes 
from 3 and up, fabricated from yard goods, usually worn 
over other outer apparel, untrimmed, trimmed, and fur- 
trimmed, sports and dress, including capes and wraps, but 
not including rain wear garments or garments made of 
artificial leather.’’ 

The other is a definition contained in Revised Maximum 
Price Regulation 287, issued June 29, 1943, and reads as 
follows: 

“<*Coats.’? ‘Coats’ include all feminine outerwear gar- 
ments commonly known as ‘coats’, usually worn over other 
outer apparel, untrimmed, trimmed, and fur-trimmed, 
sports and dress, including capes and wraps, but not in- 
cluding rain wear garments or garments made of artificial 
leather. Rain wear garments are those which are com- 
monly regarded as having their chief use as protection 
against rain.”’ 

TrraL Examiner: Well, whether I will take official notice 
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of that will depend upon the course of the evidence in this 

hearing. At the moment, I wouldn’t take official notice, 
but it may be as the evidence develops that I will 

148 see a point in doing so, and then I will hear any ob- 
jections to doing so from the General Counsel. 

Mr. Fernserc: Just one word. My contention has been 
that the Los Angeles Joint Cloak Board claimed jurisdic- 
tion over Smart Set on the grounds that these other com- 
panies, Haron and En Tour, were producing coats. 

TrraL ExaMINner: Yes, I understand that. 

Mr. Fernserc: And it was pertinent to that that I asked 
the Hearing Officer to take judicial notice. 

Trt Examiner: I reserve ruling on it for the reason 
indicated. 


Coleman Solursh, 


having been previously sworn, was recalled as a witness, 
was examined and testified as follows: 


FurTHER CROSS-EXAMINATION. 


Q. (By Mr. Feinberg) Now, Mr. Solursh, there is a 
period of over a year, was there not, that Smart Set, Harou, 
Inc., and En Tour occupied premises in the same build- 
ing? A. Approximately. 

Q. During that time you were in charge of pro- 
149 duction at Smart Set? A. That’s right. 

Q. Had—Harou, Inc. during that time had manv- 
facturing premises—strike that, please. 

During that period, Harou, Inc. was manufacturing 
arguments at 217 East 8th? A. Harou, Inc. was not 
manufacturing garments at 217 East 8th. 

Q. During that period, what was Harou, Inc. doing? 
A. They were manufacturing dresses. 

Q. Who was in charge of production at Haroun, Inc.? A. 
I really don’t know. I had nothing to do with it. 

Q. Harou, Inc. was on the 10th floor, I believe? A. 
That’s correct. 
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Q. And you were on the 9th floor? A. That’s correct. 

Q. And you never went from the 9th floor to the 10th 
floor? A. Oh, I went into the office. 

Q. Often? A.I really couldn’t tell you how often, maybe 
once, may have been indefinite times. 

Q. And during the times that you visited Haron, Inc. on 
the 10th floor, did you ever go beyond the office? A. I 
really don’t remember. 

Q. Did you examine the production there? A. No, I 
did not. 

Q. Who was in charge of production? A. I have no 

idea. 
150 Q. During this time, you were a vice-president of 
Harou, Inc.? A. That’s correct. 

Q. Did you visit the premises of En Tour on the 12th 
floor? A. I may have gone up there once or twice. 

Q. For what purpose would you go up there? A. I go 
to the 6th floor; I go to the 4th floor; and I go to the 3rd 
floor in that building, all the time. I go to every floor in 
the building. 

Q. Do you in one form or another have commercial in- 
terests on all the floors of the building? A. No, I don’t. 

Q. Well, confining yourself to the 12th floor of the build- 
ing, you did go there? A. Oh, yes. 

Q. And you visited the premises of En Tour? A. I also 
visited the premises of another place. 

TriaL EXAMINER: Just answer the question. 

Ture Witness: Yes, I visited. 

Q. (By Mr. Feinberg) And when you did visit, what was 

-your purpose in so visiting? A. Visiting. 

Q. Just a social visit? A. Sometimes you would say 
social; otherwise, it depends on the point of view. 

Q. Well, was it for the purpose of just passing 

151 the time of day with the people in the office of En 

Tour, or did you take a look at what they were 

doing, how they were doing it, whether they were doing 

it right, whatever they were doing? A. Let’s say I passed 
the time of day. 
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Q. You just visited there to pass the time of day? With 
whom did you pass the time of day? A. I have no recol- 
lection. 

Q. And when you visited Harou, was it also just for the 
purpose of passing the time of day? A. No, because I have 
the authority to sign the checks for Harou. 

Q. Well, did you visit Haron, then, to sign checks for 
Harou? A. That’s correct. 

Q. And that was the sole purpose for which you visited 
Haroun? <A. At that particular time. 

Q. During that year, the only time you visited the prem- 
ises of Harou was to sign checks? A. And social visits. 

Q. And social visits to pass the time of day? A. That’s 
correct. 

Q. You never inspected the actual production facilities? 
A. No, I did not. 

Q. Never checked to see whether the garments 
152 were coming out right or wrong? A. No, I did not. 

Q. Isn’t it true, Mr. Solursh, that for a period be- 
tween January, ’56 through July 31, ’56, checks were issued 
by Smart Set for merchandise purchased by En Tour? A. 
I really don’t recall. 

Q. Did you sign checks for Smart Set? A. Yes. 

Q. You just don’t recall whether you did or you did 
not do so? A. That’s correct; I cannot remember every 
check I have signed. 

Q. Did the salesmen for the Smart Set line also carry 
the En Tour line? A. There was one salesman who did. 

Q. And for how long was that? <A. I have no idea. 

Q. For a considerable length of time? A. I have no 
idea. 

Q. In April of 1956, En Tour had a show room at 846 
South Broadway, Room 616, is that right? A. I don’t re- 
member the exact time. I had only to do with Smart Set 
of California. Smart Set took up, you might say, 99 
percent of my time. 

Q. Didn’t Smart Set pay the April, ’56 rent for En Tour, 
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for the premises at 846 South Broadway? A. I 
153 really couldn’t tell you, honestly. 
Q. Smart Set advertised in a magazine known as 
the ‘‘California Stylist’’? A. That’s correct. 

Q. En Tour also advertised in that magazine? A. I 
think they did. 

Q. Didn’t Smart Set pay those bills for itself and for 
En Tour? A. I really don’t know whether they did or 
not. 

Q. Now, during March and April of 1956, didn’t Smart 
Set pay the bills—pay some bills for Harou, Inc.? A. I 
don’t know of any time that Smart Set paid any bills for 
Harou. 

Q. You don’t know of any such time? A. I don’t remem- 
ber. I will be honest with you. If they do, I really don’t 
recall, 

Q. In the year 1955, do you recall the style range num- 
bers that Smart Set was using? A. Frankly, no. 

Q. Was it the 300, 400, and 500 range? A. I have no 
idea. 

Q. In the spring of 1955, didn’t Smart Set use the 500, 
200, and 100 range? A. I really don’t remember. 

Q. In the fall of 1956, didn’t Smart Set use the 

154 700, the 900 range, and a special promotion in the 

200 range? A. I can remember they used a 900 
range. : 

Q. Weren’t those same style range numbers used by 
Harou? A. I have no idea. 

Q. Weren’t they also used by En Tour? A. I have no 
idea. I was in charge of Smart Set’s production only. 

Q. What did Harou manufacture? <A. Dresses. 

Q. Did they ever make coats? A. Not to my knowl- 
edge. 

Q. Did they ever make linen dusters? A. I really couldn’t 
tell you, honestly. 

Q. Did they ever contract out for the manufacture of 
linen dusters? A. I really don’t know. Harou was in com- 
plete charge of Harold Solursh. I had nothing to do with 
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any of the contractors. They supposedly had, or business 
matters or what not. I had money invested in the corpo- 
ration. I had nothing to do with the running of either En 
Tour or Haron. 

Q. During the period of November, 1955 through April, 
1956, weren’t moneys received on account of sales made 
by En Tour deposited in Smart Set accounts? A. I don’t 
recall. We at one time had ledgers. I don’t know much 

about bookkeeping. I will be very honest with you. 
155 Bookkeeping is done by special people, and taken 

care of by our accountant. He sets up our books. I 
am not a bookkeeper. 

Q. I understand, Mr. Solursh, at one time you were a 
cutter? A. That’s correct. 

Q. Were you a member of any union at the time you 
were a cutter? A. Yes, I was. 

Q. What union were you a member off A. The Inter- 
national Ladies Coat Makers. 


* * * * * e & s * * 


157 Q. Now, based on that experience of yours as a 
member of Local 84 of the International Ladies 
Garment Workers Union, you know that Silverstein is the 
business reperesentative of the Pressers Local? A. Now? 

Q. Now. A. That is correct. 

Q. At the present time, and at all times that you spoke 
to him, he was such representative? A. That’s correct. 

Q. And I think you said you spoke at some time or an- 
other to Sam Siegel, was it, or a man by the name of Siegel? 
A. Siegel is the man I am thinking of, the business agent 
for the operators. 

Q. For the operators? A. That’s correct. That is, in 
my particular shop. 

Q. And Mr. Siegel and Mr. Silverstein have had occa- 
sion to speak to you on other occasions in their official 
capacities as business representatives of these particular 

locals? A. Yes, unless I can only assume that, be- 
158 cause I didn’t ever meet them socially. The only 
time I met them was under those circumstances. 
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Q. And when they took up grievances with you, or any 
disagreements with you, it was under this collective bar- 
gaining agreement, Respondents’ Exhibit No. 1? A. That 
is true. 

Q. And when you spoke to Mr. Siegel and Mr. Silverstein 
on these particular occasions to which you have testified, 
you assumed that they were talking to you in their same 
capacities, is that correct? A. Well, I couldn’t assume any- 
thing. 

Q. But they spoke to you and they didn’t mention in 
what particular capacity they were talking to you? A. 
No, they didn’t say that ‘‘I represent this one or that one 
for this particular thing.’’? They never said that when they 
came into my shop in regard to a dispute. 

Q. Correct. A. There was nothing showing, a card or 
emblem or anything what they represented. I knew. 

Q. You knew? A. I knew they were a representative of 
the union. 

Q. Well, you knew that Mr. Siegel was the business rep- 
resentative of the Operators, and Mr. Silverstein was the 
business representative of the Pressers? A. That’s cor- 

rect. 
159 Q. Now, when did you speak to Mr. Haas? A. 
That was when he stopped me on Los Angeles Street 
early in the spring of 1956. 

Q. That was prior to the time that the employees of 
Smart Set didn’t show up for work? A. That’s correct. 

Q. Now, was there anybody with you at that time? A. 
No, I was alone. 

Q. Was anybody with Mr. Haas? A. There were two 
people with Mr. Haas, two men. 

Q. Did they identify themselves to you? A. No, they 
did not. 

Q. You don’t know who they were? A. I have no idea. 

Q. Did Mr. Haas show you a collective bargaining agree- 
ment? A. No, he had no—— 

Q. Just, did he show you a collective bargaining agree- 
ment? A. He did not show me anything. 
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Q. What did he say to you, or—excuse me; strike that. 
How long did this conversation with Mr. Haas take? A. 
I would have no idea. Time is a very peculiar thing. Some- 
times when you think a matter takes a few seconds, or a 
few minutes, it may take less or more. It is rather diffi- 
cult to pin-point a time element, that is, for me. 

Q. It was a week day that this conversation oc- 
160 curred? A. Oh, yes. 

Q. And you were busy during that particular pe- 
riod? A. I don’t recall just what—whether we were busy 
at that time or not. 

Q. Do you recall where you were going, or from where 
you were coming? A. I was coming from the direction of 
Ninth Street, on the east side of Los Angeles Street; in 
fact, it was practically right in front of the bank, Bank of 
America, there, going towards Eighth Street. 

Q. He stopped you, or you stopped him? <A. Well, ac- 
tually, he stopped me. 

Q. And what did he say to you, if anything? A. Well, 
after a general conversation about our health and et cetera, 
and what each one did, he told me that he was no longer 
with the Cloak Makers. He was affiliated with the Dress 
and Sportswear at that time. There was many things— 
in the conversation, when you just talk friendly, you by- 
pass mentally. Some things stay, and a lot of things do 
not. 

After the general trend of the conversation about imma- 
trial things, he asked me to talk to my brother in regard 
to having Harou sign a contract with their union. 

Q. In the spring of 1956, Mr. Haas told you he was 
affiliated with the Los Angeles Dress & Sportswear Joint 

Board? A. At that time, he told me he was no longer 
161 a Cutters’ agent, affiliated with the local I used to 
belong to. 

Q. But he didn’t tell you with whom he was affiliated ? 
A. He mentioned something, he was with another union, 
yes, he did. 





Q. All he did was mention he was with another union? 
A. I am pretty sure he was with the Dress & Sportswear, 
and they were located on some street, but I don’t recall 
what street it is. I am very sure of that. 

Q. You are sure that in the spring of 1956, Mr. Haas 
told you that he was affiliated with the Dress & Sportswear 
what? A. I could not specify the exact words that Mr. 
Haas said to me, verbal words. I mean, actual words 
that came from his mouth. That would be impossible for 
me to do for that long ago. 

Q. What was the gist of what he said with respect to 
his affiliation? A. General gist, I asked him how he was 
doing. He said he was no longer affiliated with them, in 
another union. Exact wording, or where it was, I couldn’t 
tell you, honestly. 

Q. He simply said he was affiliated with another union? 
A. That’s correct. I think he mentioned the other union, 
but to be exact or precise about it, frankly, I could not. 

Q. At that time, he asked you to talk to your brother 
about a contract? A. That my brother should get together 

with the union, words to that effect. Now, you want 
162 exact words, Mr. Feinberg, and I am afraid it is 

impossible for me to give them. [ can only give 
you a general idea of the conversation, except for a couple 
of words that stood out mentally. 

Q. Well, what words stood out? A. That when I told 
him that I could not insist on my brother signing a con- 
tract with any union in particular, he said, ‘‘Well, you 
better tell him to sign, or else.’’ 

Then I asked him what he meant by ‘‘or else,’’ and he 
said we’d find out. 

Q. And about how long was that before the employees 
of Smart Set refused to show up, or didn’t show up? A. 
Approximately—now, which time? I have had several stop- 
pages, in my plant. 

Q. Well, what was the first so-called ‘‘stoppage’’ after 
this conversation? A. Well, the first one was in July. 
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Q. Now, did you thereafter have a conversation with 
Silverstein? A. Yes, I did. 

Q. Where did this conversation take place? A. On the 
premises of Smart Set. 

Q. Can you tell us approximately when it occurred? A. 
It occurred before July 31 and after. 

Q. Directing your attention to the one before, can you 

tell us approximately how long before July 31, 706? 
163 A. No, I am afraid it would be a little difficulty. It 
was within a month there, or a few weeks. 

Q. Did he talk to you in the office? A. No, in the fac- 
tory. He also talked to me in my office when we were 
settling prices, too. 

Q. Was this the same time, or later? A. Two different 
times. 

Q. Well, let’s take one time at a time. When he talked 
to you in the factory, who else was present? Did any one 
else participate in the discussion? A. In this particular 
discussion, no. 

Q. Just the two of you? A. That’s correct. 

Q. Well, what did you say to him, and what did he say 
to you? A. I didn’t say anything to him. The only thing, 
I was talking to him about, was the problem of my pressing 
department, and he told me at that time that the problems 
would be a lot simpler, and we’d have no more problems, 
or make it a lot easier, if my brother upstairs would sign 
a contract up; that I should talk to him about it. 

I told him that one thing had nothing to do with the 
other; that I had a union shop, supposedly, and under the 
contract of the union, the union was supposed to supply 
me with competent help when I needed it, and they had 

it at that time, and they weren’t supplying it. 
164 Q. And what did he say to that? A. He claims 
he is doing the best he can under conditions. I am 
just actually saying mentally or verbally, not the exact 
words. 

Q. I understand. A. I would be a fool to try to mem- 

orize any one’s exact conversation. 
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Q. Did you talk to Silverstein again? A. No, he talked 
to me. 

Q. He talked to you again? When was this? A. It was 
one time in my show room. I don’t remember exactly 
when it was. It was in the process after a price settle- 
ment of some of the coats, and then, I say, the exact time 
I really don’t know. I do recall that after, the employees 
of Smart Set weren’t permitted to come into the shop. 
He stopped me outside. I asked him why the pressers 
weren’t coming in, and then he started a general con- 
versation about Harou, that I should again talk to my 
brother, that there would be no more problems with 
picket lines and others things, and it would be to our best 
interests if we did make an agreement with the union. 

In fact, that was specified quite a few times, that it 
would be to the benefit of Harou moreso than to the 
employees, by these particular business agents. 

Q. By the way, Mr. Solursh, around March, ’56, wasn’t 

there a special machine operator sent to work at 
165  your—at Smart Set from Harou? A. I don’t really 

recall. We, in this business, make a general prac- 
tice that if we are in any bind in regard to help, or another 
manufacturer is, we have loaned help temporarily, because 
they cannot change a job, according to union contract, 
but we have allowed our special machine operators, or a 
finisher, and so on, to go into other shops temporarily for 
a few hours, or a day, if necessary, if I did not need 
them, and I have also borrowed help from other firms. 
I have borrowed it from Sandra of California. I have 
borrowed help from other firms in that building when I 
needed it, if they could spare that particular help. 

Q. Who is Sandra of California? A. Sandra of Cali- 
fornia at that time was a partnership or corporation be- 
tween an Al Rosen and a Lou Solursh. 

Q. Is Lou Solursh related to yout A. He is my brother. 

Q. And this exchange of employees also went on with 
Harou? You borrowed—Smart Set borrowed employees 
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from Harou? A. I don’t remember ever having borrowed 
one, I will be honest with you. 

Q. Were Smart Set’s samples made by Harou? A. No, 
sir. 

Q. On any occasion? A. No, sir. 
166 Q. In June of 1956? A. Not at any time. 

Q. Did Smart Set make some silk coats around 
that time? A. What is the date there? 

Q. Around June of 56. A. We have never made silk 
coats. 

Q. Did you make satin coats? A. Yes, we have made 
satin coats. 

Q. And isn’t it true that the samples of those satin 
coats were made at Harou? A. That is not true. 

Q. You are quite sure of that? A. I am very sure. 

Q. Those coats actually were made by a contractor 
later, weren’t they? A. Smart Set made all their own 
coats. 

Q. Smart Set didn’t use contractors? A. Smart Set 
used contractors with the permission of the union some 
time ago, before this date. 

Q. Well, at one time, Smart Set used a contractor by 
the name of Singer? A.I really don’t recall the names 
of these people, but I know that there was a particular 
term that we requested from the union, because of the 

over-abundance of work, to be able to have some 
167. work made outside, and they gave us that permission. 
Q. That was in the latter part of 1955? A. I 

don’t recall just when it was. 

Q. You used contractors by the name of Singer, Kor- 
man, and Holly Maid? <A. Holly Maid, I remember. 

Q. Did Smart Set make linen coats? A. I think at one 
time I did. I think we had a small test order. I don’t 
recall exactly what the amount was. 

Q. And weren’t those coats cut at Harou? A. No, sir. 

Q. Or an En Tour? A. No, sir. 

Q. Did Harou make linen coats? A. I have no idea. 
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Q. Or dusters? A. I have no idea. I was in charge 
of Smart Set production only. 

Q. How much money did you have invested in Harou? 
A. I think that is my own business, sir. I can invest 
moneys in anything I want. 

Tue Witness: Mr. Chairman, may I question 

TrrLt Examiner: No, just answer the question. 

Tue Wrrness: I refuse to answer. 

Q. (By Mr. Feinberg) Well, was it a substantial 
168 investment? A.I refuse to answer. 

Mr. Fervserc: I ask the Hearing Officer to re- 
quire him to answer. 

Tria. Examiner: Not without a better showing of 
necessity than you have made up to this point. 

Mr. Fernserc: The point I am making is this: If the— 
that it seems to me this utter divorce from Haron, Inc., 
assuming he has a substantial investment in there, and 
with the close proximity of the firms, will tend to shake 
his credibility. 

It seems to me, speaking for myself, if I had a lot of 
money invested in a firm, if I am one floor away from 
that firm, I don’t know; it seems to me I would take a look 
what they are doing, why they are doing it, and so forth. 

Trt Examiner: I don’t know if credibility on this 
particular question makes much difference, anyway. His 
testimony, in substance, about Harou and En Tour was 
that he just didn’t know what was going on there. If you 
were to establish that he had a substantial monetary in- 
terest in two firms, one might think, I guess, he did 
know what was going on there, but where does that leave 
you? 

Mr. Fervserc: Well, again, the point of the collective 
Joint Board claiming that it is interchange of companies 
of such a substantial nature that they claim they come 
under their contract under certain clauses of it. 

Trut Examiner: I don’t think I will force him 
169 to divulge at this point, anyway, the substance 
of his interest in either of the two firms. 
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Mr. Ferszerc: Let me put it this way: I don’t care in 
dollars and cents. All I would like to know is whether it 
is an insignificant or substantial, by his own standards. 

Trap ExaMrxer: Well, suppose his standards are dif- 
ferent from yours and from mine. 

Mr. Ferxserc: I will take my chances on it. 

Tart Examiner: Would you object to answering a 
question such as that? 

Tus Wrrness: Yes, sir, on the grounds that I have 
investments in stocks, I have bonds, I have many invest- 
ments, sir. I think if I invest in a corporation or other- 
wise, it is my own personal business. 

Tru. Examiner: It is your own personal business 
unless it comes under scrutiny. 

Tue Wrrness: It is open to the books of the Government 
at any time, sir. 

Tart Examiner: Well, the Government, of course, isn’t 
asking this question. . 

Tae Wrrness: I know, sir. This question was asked at 
the hearing at the impartial chairman, and I also refused 
to answer about my investments. That is a personal in- 
vestment, sir. 

Trapt Examiner: Well, I am going to ask you a 
170 question, then, I think this is about as far at this 
point as I would permit this to go: 

Is your interest in En Tour substantially the same as 
your brother’s interest? That is, financially; or is it less? 
Tur Wrirness: Yes, sir; we have an equal interest. 

Tart Examiner: Is your interest in Harou approxi- 
mately that of your brother? 

Tue Wirness: Yes, sir. 

* * * te * ® * * ° * 

Q. (By Mr. Feinberg) Did Topper Town last year, the 
year of 1956, have silk coats made for it? A. I don’t 
remember making silk coats for Topper Town. 
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Q. Did they buy any coats from any one in 1956? 
171 <A. I don’t remember when Topper Town bought 
coats, but they did buy coats. 

Q. In 1956? <A. The date, sir, I don’t remember. 

Q. What kinds of coats did they buy? A. They bought 
all kinds. 
Q. Well, wool coats? A. Wool. 

* 


* * * * * * * * * 


Q. What other fabrics besides wool? A. When you 
talk all coats, I am thinking silks, woolens, and so on. That 
is ar far as it goes. 

Q. They bought the same type of coats that Smart 
Set manufactured? A. No, sir. 

Q. Well, I don’t mean the same style; the same type 
of fabrics? A. No, sir. 

* * * * * 5 * * * * 
Q. Smart Set made coats in certain fabrics, is 
172. ~=that correct? A. That’s correct. 
Q. Now, what kind of fabrics did Smart Set use? 
A. Well, the type of fabrics, I mean I have used all kinds 
of fabrics in Smart Set, at all costs. 

Q. Well, aside from the costs, I understand there is 
high-priced wool and low-priced wool? A. I can see your 
point, but the cost of everything enters into this. 

Q. I understand that, but using wool as one type of a 
fabric, regardless of its cost, did Smart Set use other 
fabrics? A. I don’t understand just what your question 
is. 

Q. I am trying to do it this way, so that I don’t have 
to enumerate the fifty or more types of fabrics. A. I am 
not trying to be difficult; I can assure you. 

Q. Did they make faille coats? A. Who? 

Q. Smart Set. A. At one time, they made faille coats. 

Q. What other types of fabrics—there is wool, there is 
faille, linen, satin— A. There are hundreds, Mr. Feinberg. 

Q. Did they make any nylon coats? A. I did at one 
time. 

e e * 2 * & e * e * 
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173 Q. Did you have a conversation with Mr. Sam 
Schwartz? A. It wasn’t started by Mr. Schwartz. 

Tria, ExaMIner: It was started by another person? 

Tue Wrrness: Yes. 

Q. (By Mr. Feinberg) Do you know the name of this 
other party? A. I know him visually. I am assuming 
of two names, and I may be incorrect. It was either Hy 
Milstein or Danny Maizor, one of those two fellows. 

Now, to be 100 percent sure about the name of each 
individual, I don’t know. I know the person if I saw him, 
but that was the one who started the conversation, and 
Sam Schwartz was right there, and also added to it. 

Q. When did this take place? A. That took place 
downstairs after the picket line was formed. 

Q. By ‘‘downstairs’’, you mean in front of 217 Hast 

8th? A. In front of 217 East 8th, that is correct. 
174 Q. What did Mr. Schwartz say? A. Well, exactly 

who said what, I couldn’t give you exactly. I know 
the conversation was between the two gentlemen directed 
to me, and that I should talk to my brother, that things 
would be a lot easier if Harou would sign a contract with 
them. 

Q. That was on the occasion when the people of Smart 
Set didn’t show up for work? A. That’s correct. 

Q. Were there picket lines—picket signs on that oc- 
casion? A. There were. 

Q. Do you remember those picket signs ? A. There 
were quite a few of them. 

Q. By that, do you mean there were physically a num- 
ber of picket signs, or by that, you mean that one picket 
sign changed its character in some way, or the wording 
on it changed? A. The original sign wasn’t changed, 
no. I mean, the words they had on the picket sign, they 
were all approximately the same. I did not read every 
individual sign. I did not attempt to read them. I was 
only concerned to see what was happening in my plant 
upstairs. 
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Q. Then, you don’t know what appeared on those signs? 
A. I can remember certain things on the sign. I couldn’t 
remember verbatim exact wording, one after the other. 

I can remember something about undergarments and 

the union, and something or other, how Harou and 
175 En Tour were unfair to this particular union. That 
is about as much as I can remember. 

Q. What you can remember is that Harou was unfair 
to some union? A. I remember ‘‘undergarments’’, and I 
was wondering in my mind where ‘‘undergarments’’—it 
had some other words there and I by-passed it mentally 
because it was of no importance to me. Signs are mean- 
ingless, most times. 

Q. And in view of that, you don’t pay very much atten- 
tion to signs? A. Once in a while, I do, if I have a reason 
to. 

Q. I mean to picket signs. A. When I have a reason, I 
pay attention to them, and after that particular instance, 
I had a reason to take a look at the picket lines, every once 
in a while. 

Q. Then, after this particular occasions—that is, when 
the people of Smart Set didn’t show up for work, subse- 
quently, you looked at the picket sign? A. I noticed the 
picket signs, but I did not memorize it. 

Q. Now, some time in the latter part of 1956, the Los 
Angeles Cloak Joint Board had a—filed a grievance against 
the firm of Smart Set, did it not? A. I think that is about 
the time. We have also filed a grievance against the L. A. 
Cloak Joint Board at the same time. 

Q. And Smart Set similarly filed a grievance 
176 against the Cloak Joint Board? A. That’s correct. 

Q. There was a hearing held on that grievance at 
which you were represented by attorneys? A. There were 
many hearings over a period of weeks. 

Q. One of those hearings was on this particular issue? 
A. I imagine it was. I don’t know which particular issue; 
I mean, we had quite a few issues on both sides. 
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Q. The Cloak Joint Board claimed that you were breach- 
ing its collective bargaining agreement with the union be- 
cause of the use of Harou and En Tour as contractors 
for Smart Set, isn’t that correct? A. Well, I frankly 
couldn’t tell you the exact form. I don’t have that on me. 
You evidently have a copy of it, and if that is so, I can 
agree to it. 

Mr. Fernserc: May I have this marked for identifica- 
tion? 

Tria. EXxaMINEeR: Just put a pencil mark on there, ‘‘R- 
9.?? 

Is this convenient for a break? 

Mr. Fernserc: Yes. 

Traut Examiner: Five minutes. 


(Short recess.) 
Trt Examiner: On the record. 


(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 2 for identification.) 


Q. (By. Mr. Feinberg) Mr. Solursh, I show you Re- 
spondent’s Exhibit 2 for identification, and ask you if that 
is a true copy of the charge that was filed by the 
177. Los Angeles Cloak Joint Board against the firm of 
Smart Set on or about the date of October 22, 1956? 

A. Is it neeessary for me to read the whole thing? 


* * * s * * » * * e 


Tue Witness: I don’t want to take time to read the 
whole thing. It appears to be the exact charge. 

Mr. Fernserc: Well, I will offer it in evidence. 

Mr. Asrams: We will object, Mr. Trial Examiner. It 
seems to be immaterial and irrelevant to any issues in this 
case. I think the evidence is covered adequately. What 
Mr. Feinberg is attempting to show—I don’t know whether 
this adds anything. 

TrraL EXaMINEeR: Let me take a look at it. 

Mr. Asrams: Self-serving to anything Mr. Feinberg is 
showing here. 





ff 


Trt Examrxer: This is an assertion made by a 
178 labor organization in connection with Smart Set? 
Me. Fernserc: That’s right. 

Trrt Examiner: And it is not the labor organization 
named in the complaint? 

Mr. Fernserc: That’s right, sir. 

Mrs. Setvix: Notice Smart Set a party to this proceed- 
ing? 

Trrat Examiner: I see. Smart Set is not named here. 

Of course, Mr. Feinberg will claim that it was, in fact, a 
party. 

Mr. Fernserc: No. 1, that is, in fact, a party; and, more 
than that, the charge is that the firms of Harou and En 
Tour are, in fact, subsidiaries, affiliates, and auxiliaries of 
Smart Set, and that the agreement covers those. 

Tap Witness: Mr. Chairman, that, in effect, is only a 
charge which was never proved. 

Tegrat, Examiner: Thank you, Mr. Solursh. I will reject 
the offer. 


(The document heretofore marked Respondent’s Exhibit 
No. 2 for identification was rejected.) 


Tran Examiner: Now, this may not be of any comfort 
to you, Mr. Feinberg, but, of course, it is possible if there 
are other matters in connection with this that you are 
going to show, the ruling may be changed, but on the 
present state of the record, I think it should be that it is 
rejected. 

Mr. Fersperc: May I ask why? I thought it was in 

substantiation of the theory that I am trying to 
179 = project. 
Taran, Examiner: It is merely evidence of an ac- 


cusation, and we already have the testimony that such an 
accusation was made. 

Mr. Fernserc: Well, these are the details of it, showing 
the particular sections, and so on, and that it was made at 
the time it was made. 

Tria, EXAMINER: Well, I may change my mind later, 





98 


although I don’t think so. In any eevnt, the exhibit is now 
rejected, 

Mr. O’Brrex: Mr. Examiner, this is pure trivia, but I 
do want to explain to Mr. Feinberg that, in the event that 
the Trial Examiner’s ruling is overturned by the Board, 
the Board may, of course, consider this document after 
reversing the Trial Examiner’s ruling, and so that the 
General Counsel may know what the Board is talking 
about, I think that we should be permitted to retain the 
copy of the document which Mr. Feinberg earlier so 
courteously furnished. 

Mr. Feryserc: All right. 

Q. (By Mr. Feinberg) This dispute between the firm of 
Smart Set and the Los Angeles Cloak Joint Board con- 
cerning the use of Smart Set of undesignated and non- 
union contractors, among other charges, known as En 
Tour and Harou, went to hearing before an impartial 
chairman pursuant to the collective bargaining agreement? 

A. I just don’t understand that. 
180 Q. Well, this charge that was made by the Los 
Angeles Cloak Joint Board that went to hearing 
before the impartial chairman? A. Yes, it did. 

Q. And no decision was rendered on that charge? A. 
There were a few charges back and forth, and I don’t re- 
member which ones had decisions or not. I know most of 
them had no decision, and some were in favor of Smart 
Set, and which ones, I don’t recall. 

Q. Do you recall whether the charge or the grievance of 
the Los Angeles Cloak Joint Board against the firm of 
Smart Set for the use of En Tour and Harou as contrac- 
tors undesignated and non-union, and the charge of the 
Los Angeles Cloak Joint Board against Smart Set on the 
grounds that Harou and En Tour were subsidiaries and 
affiliates of Smart Set, and, therefore, bound by the con- 
tract, was ever decided by the impartial chairman? A. I 
don’t recall. 

Mr. Asrams: We will object. 
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Mrs. Setvin: Mr. Hearing Officer, may I be heard for a 
moment? 

Triui Examiner: All right. 

Mrs. Setvin: I object to further questioning along this 
line, on this basis: I think Mr. Feinberg is trying to try 
an impartial chairman proceeding that is very improperly 
—does not belong in this hearing, and there has been no 
issue raised at any time when there was a representation 

that there was contractors as a bar to an election. 
181 That issue was not raised at the time, and the elec- 

tion was hedl, and the employees of Harou deter- 
mined that they did not want an election. 

Now, it would make no difference, in such proceedings 
as this, whether these employees—they could not bind the 
employees to accept a bargaining representative contrary 
to their rule, under the law, and I believe that this is not 
an issue, and it should not be pursued any further. 

TrruLt Examiner: Did you want to particularize your 
objection any more? 

Ms. Asrams: No. 

TriaL Examiner: The question was: Has there been a 
decision? 

I will overrule the objection. You may answer. 

A. I don’t remember, because—— 

Triat Examiner: All right; you either know or you 
don’t. Which is it? 

Tue Wirness: I don’t remember. 

Q. (By Mr. Feinberg) Would it refresh your recollec- 
tion if I said there was no decision? A. No, sir. I really 
couldn’t answer you, honestly. 

Q. Shortly after—strike that, please. 

The actual hearing was held some time in November, 
56, is that correct? A. I know we had a hearing with Mr. 

West. Now, the exact date I don’t recall which 
182. month. I will tell you that now. 
Q. It was at the tail end of 1956? A. I really 
don’t remember, Mr. Feinberg. 
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Me. Azsrams: I think we will have to object to that. I 
think Mr. Feinberg is trying to get into the charges as 
indicated by the Respondent 2, which has already been re- 
jected. 

Tria, Examiner: Well, the charges have been testified 
to, haven’t they? 

Mr. Ferserc: The charges have been testified to. In 
the first place, let me assure the Hearing Officer, I am not 
asking him to decide these charges. Obviously, I am not 
getting into the merits of these charges. They are imma- 
terial. All I am trying to show is, there was this grievance, 
this belief on the part of the Los Angeles Cloak Joint 
Board that if any demands for a contract were made, they 
were made by the Los Angeles Cloak Joint Board pursu- 
ant to its theory that these firms were bound by the agree- 
ments, and that is it. 

Triat Examiner: Yes. 

Mr. Fernserc: That is the only purpose of trying to 
put in the charges, and the only purpose of pursuing it is 
to show that it was undecided. One of the reasons being 
shortly after, or at about that time, Smart Set went out 
of business. 

Trai Examiner: I don’t care whether it is undecided. 
The fact is, it is undecided. 

Mr. Fervserc: That’s right. That is all I am 
183 _—‘ trying to get at. 

Q. (By Mr. Feinberg) And in the latter part of 
56, the firm of Smart Set became dormant? <A. That’s 
correct. I am trying to think just when. 

Q. I stopped because you have a quizzical expression on 
your face. A. I don’t remember the exact date, but we 
notified legally the union in a legal manner, according to 
the contract, of the termination of Smart Set. The exact 
date I don’t recall. 
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185 Mrs. Edwin Selvin. 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Drrect EXAMINATION. 


Q. (By Mr. Abrams) State your full name and address. 
A. Mrs. Edwin Selvin, 2640 Benedict Canyon Drive, Bev- 
erly Hills. 

Q. You are the labor relations consultant for Harou, 
Inc., and En Tour? A. Yes. 

Q. And have been approximately for how long? A. Since 
the fall of 1955. 

Q. Mrs. Selvin, have you ever been contacted by anyone 
in your capacity as labor relations consultant with Harou, 
Inc., and En Tour regarding the signing of an agreement 
between those companies in the labor organization? 


e * * * * * * * * ° 


Q. (By Mr. Abrams) When, if you remember? A. May 
9, 1955,—December—December 9, 1950. 
Q. And by whom? A. Mr. Feinberg and Mr. 
186 Schwartz. 
Q. The gentlemen that are seated here? A. Yes. 
Q. Where was this contact made? A. In my office. 


* * * * * * * * * * 


Q. (By Mr. Abrams) Now, Mr. Feinberg and Mr. 
Schwartz contacted you by telephone, by person, or other- 
wise? A. Prior to the meeting I was contacted by tele- 
phone by Mr. Feinberg, and an appointment was made and 
I met them personally in my office. 

Q. How long before the meeting in your office was the 
telephone contact? A. I believe it was the day before the 
meeting. 

Q. And what did Mr. Feinberg say to you in this tele- 
phone conversation? A. He said for me to come to his 
office to talk about Harou. 





Q. What did you tell him? A. I told him if he 
187 wanted to talk to me about Harou, he could come to 
my Office. 

Q. And you already said that a meeting was arranged 
for the next day? A. Yes. 

Q. And did Mr. Feinberg and Mr. Schwartz come to 
your office? A. Yes. I might say there was no appoint- 
ment with Mr. Schwartz; when Mr. Feinberg came Mr. 
Schwartz was with him. 

Q. What did you say to them and what did they say to 
you? <A. It wasn’t a very long meeting. 


Q. (By Mr. Abrams) What was said? A. Mr. Feinberg 
said: ‘‘What are we going to do about Harou,’’ and I said, 
‘Well, I don’t know; I have nothing to suggest about 
Harou.”’ 

And he Said, ‘‘We came to find out if you want the 
protection of the Smart Set contract for Harou.”’ 

And I asked him to repeat it. I said, ‘‘What?’’ 

And he repeated the question. 

Q. What did you say then? A. I said, ‘Mr. Feinberg, 

you didn’t even smile when you said i 
188 Q. Was there anything else in the conversation 
said by either one of you? A. He said, “Tf that’s 
your attitude, good day, Madam.”’ 

Q. Did Mr. Schwartz have anything to say? A. I don’t 
believe he said anything with respect to other than just 
greeting me when he came in. 


Q. (By Mr. Abrams) Was Mr. Schwartz introduced 
to you by Mr. Feinberg? A. Yes. 

Q. How was he introduced, if he was introduced? A. 
As a representative of the union. 

Q. Any specific union mentioned that you can recall? 
A. I don’t recall that he did mention specifically any 
union. 
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189 Q. Now, Mrs. Selvin, did you ever see any picket- 
ing at the premises of Harou, Inc., and En Tour? 
A. Yes, I have. 
Q. Do you recall when you first saw the picketing? A. 
I believe it was July 31, 1956. 


* & * * * * * 2 * * 


Q. (By Mr. Abrams) Were you present at the time at 
the premises of Harou, Inc., and En Tour on the first 
day of the picketing? A. Yes, I was. 

Q. Did you see the signs on that day? A. I did. 

Q. Do you recall what any of the picketing signs said 
at that time? A. They stated that Harou and En Tour 
were—the first day they said they were on strike, and it 
was the sportswear group of the union—I can’t get all 
these names, but it was sportswear, cotton garments— 
cotton garment and sportswear union—Joint Council, I 
believe is what it is called, exactly as it is as the respondent 
in this case. 

Q. Now, as labor relations consultant for Harou 
190 and En Tour, did you file a petition on their behalf 
for the NLRB? 

Mr. Feinserc: I object. That is in evidence. 

Tria, ExaMines: There is a petition in evidence bearing 
her signature. 

Mr. Aprams: Well, the purpose, Mr. Examiner, is to 
show that the petition was filed in the exact name as the 
union that demanded an interest, the union as respondent 
here. 


2 * 2 * e ° * e * * 


191 A.I go every few weeks. However, I am in the 

vicinity of the building very much more often than 
every two weeks; I have other clients in the building and 
in the area. 


Q. (By Mr. Abrams) Have you noticed the picket signs 
in front of 217 East Eighth Street, when you were in 
that neighborhood? A. On many occasions. 
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Q. And did the—what did the picket signs say? A. They 
say ‘‘Harou and En Tour Unfair to Organized Labor,”’ 
and the signature is the same as the respondent union that 
is named in the charge. 

Q. When would you say, Mrs. Selvin, was the 

192 last time you noticed a picket sign in front of the 

premises, if you can recall? A. Well, I can’t 
recall, but within several weeks. 

Q. Prior to this date? A. Prior to this date. 

Q. And at that time what did the picket sign say? A. 
It was the same. 


196 Mr. Aprams: I believe that counsel and I can 
arrive at a stipulation concerning the identity of 
certain individuals, mentioned previously in the record. 
First is Jack Haas, Mr. Otto, vice-president of the In- 
ternational Ladies’ Garment Workers Union, and Mr. 
Stenzor, manager of the Los Angeles—— 
Mr. Ferserc: Manager of the Los Angeles Cloak Joint 


Board. 

Mr. Asprams: John Ulene. 

Mr. Fersserc: Well, that is indicated in the answer, 
that he verified that he was the manager of the respondent 
union. 

Mr. Asrams: Jack Haas. 

Mr. Fervserc: Coordinator of organization for the In- 
ternational Ladies’ Garment Workers Union. 

Mr. Aprams: Jack Spindler. 

Mr. Ferxserc: Business agent of the Los Angeles Dress 
and Sportswear Joint Board. 

* ° 2 e * © * e * * 
197 Trt Examiner: I would think it would save a 
little time if you will tell us who Mr. Milstein is. 
Mr. Fernsrrc: A business agent of the Los An- 

198 geles Dress and Sportswear Joint Board. 


* * * ° ° * * ° * * 
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Mr. Asrams: I wonder if Mr. Feinberg will identify Mr. 
Maizor and Mr. Schwartz here, who are here in the hearing 
room, for us. 

Mr. Fernserc: I will identify Mr. Schwartz. I have no 
recollection of Mr. Maizor having come up in any testi- 
mony whatsoever. 

Mr. Schwartz is an organizer for the Los Angeles Dress 
and Sportswear Joint Board. 

Q. (By Mr. Abrams) Now, Mrs. Selvin, have you seen 
Mr. Milstein at any time on the picket line in front of the 
premises of Harou and En Tour? A. Yes, I have. 

Q. What was he doing at the time you saw him? A. He 
was standing around the picket line, apparently directing 
the—— 

Mr. Fernserc: Just a minute. I object to the word 
‘‘apparently.”’ 

Trt Examiner: I will sustain the objection. Just tell 
us what you saw or heard. 

Tue Wirness: It looked to me like he was 

Mr. Fernsenc: I object to that. 

Trru Examiner: I will sustain the objection. 
199 Q. (By Mr. Abrams) Well, Mrs. Selvin, was he 
carrying a picket sign? 


Tue Wrrness: I cannot say that I have seen him carry- 
ing a picket sign. 


* * e e * e 
200 Cross-EXAMINATION. 


Q. (By Mr. Feinberg) Mrs. Selvin, in the fall of 
1955, you were, I believe you testified, the labor relations 
consultant for Harou, Inc. and En Tour? A. That is 
correct. 

Q. And during that—and you have occupied that po- 

sition ever since that time? A. That is correct. 
201 Q. Is it true that any correspondence from a 

union addressed to either of those firms would be 
drawn to your attention? A. I don’t quite get your ques- 
tion. 
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Q. Say if any letters were addressed by a union to either 
of those firms, I presume that the companies, or either 
of those companies, would turn those letters over to you? 
A. That is correct. 

Q. I have marked this R-3 for identification, and I show 
you, Mrs. Selvin, Respondent Union R-3 for identification, 
purporting to be a letter dated on or about—a letter 
dated November 30, 1955, and ask you whether or not on 
or about that date you saw the original of that letter? 

(Whereupon the document above-referred to was marked 
Respondent Exhibit R-3 for identification.) 

A. I do not recall seeing this letter. 
Q. You don’t recall seeing that letter? 


203 Tria, Examiner: On the record. 

It has been stipulated among all parties that 
Respondent’s 3, a copy of a letter dated November 30, 
1955—is that correct? 

Mr. Fernserc: Yes, November 30, 19955. 


Tart EXxaMINER: —was sent to the addressee shown 
and received in due course of the mail. 
Now, do you offer that? 
Mr. Fernsenc: I offer that, and I only have one. 
Trt ExaMIner: Without objection, it is received. 
Mr. Fervserc: I have only one copy, if 
Trt Examiner: We will have one made sometime be- 
fore we close. 
(The document heretofore marked as Respondent’s 
Exhibit R-3 for identification, was received in evi- 
dence.) 
204 Mr. Fervserc: Then, I offer as Respondent’s 4, 
the letter of December 2nd, in answer to that letter 
of November 30th. 
Tria, ExaMINErR: Well, is the same stipulation available 
as to Respondent’s 4? 
Mr. Asrams: Yes. 
Tue Witness: Yes. 
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Trrat Examiner: Very well. In view of the stipulation 
as to the sending and receipt of Respondent’s 4, and hear- 
ing no objection, it is received. 


(Whereupon the document above referred to was marked 
Respondent’s Exhibit No. 4 for identification and received 
in evidence.) 


Q. (By Mr. Feinberg) Now, on December 9, 1955, I be- 
lieve, Mrs. Selvin, you testified that I met you in company 
of Mr. Schwartz at your home? A. At my office, which is 
in my home. 

Q. And that was in an appointment arranged pursuant 
to a telephone conversation sometime previous thereto? 
A. That is correct. 

Q. And who initiated that telephone conversation? A. I 
believe you did. 

Q. All right. Now, in that conversation didn’t I tell you 
I was calling you as a result of this letter of December 

2nd, 1955, from Harou? A. I believe that you did. 
205 I believe you stated that you had received a com- 

munication informing you that I was representative, 
and asking you to make a call. 

Q. Then I appeared at your home and office, Benedict 
Canyon, in the company of Mr. Schwartz? A. That is 
correct. 

° a * * * * * * * * 

Q. Do you recall I asked you whether Haron, Inc., or 
En Tour were going to claim the protection of the contracts 
between Smart Set and the Los Angeles Cloak Joint Board? 
A. That is not my recollection of it. 

Q. Didn’t you testify that I asked you; ‘‘Do you want 
the protection of the Smart Set contract for Harou? A. 
That is approximately correct. 

Q. And that contract was a contract between Smart Set 
and Los Angeles Cloak Joint Board? A. That is correct. 
* * e * ° aR e * * * 
206 Q. Well, what, if anything, did I say other than, 

‘‘Do you want the protection of a Smart Set con- 
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tract?’’? A. Do you want me to relate all of the conversa- 
tion as I remember it? 

Q. As you remember it, I would like you to relate all 

the conversation. A. Well, you were first very un- 

207 happy because I had a dog that met you at the door. 

Q. That is true. A. And you spoke very forcibly 

about it, and—then you asked ‘‘What about Harou?’’ That 

was the first question you asked, and I said, ‘¢Well, what 
about Harou? You sought this meeting; I didn’t.”’ 

And then you asked me that question, and I gave the 
answer as I have testified, and you left very soon after 
that. 

At some place in the conversation there was another 
question that you asked me. You asked me who the prin- 
cipals in Harou were, and I did not give you all the infor- 
mation that you asked for, and you said ‘‘you must know 
who they are. Who do you deal with?”’ 

And I said, ‘‘I deal with Harold Solursh; I have nothing 
to do with Smart Set; I do not represent Smart Set; I 
represent Harou and En Tour.”’ 

And then, I believe, was when you asked me the question 
which I previously testified to. 

And immediately thereafter you and Mr. Schwartz de- 
parted, 

Q. There was no antecedent to this question of ‘‘Do you 
want the protection of a Smart Set contract?’ A. Not 
very much of a one, not more than I have testified. 

Q. And there was nothing— A. You asked about the—— 

Q. Let me finish the question. 
208 And there was no explanation of what I meant by 
it? A. I think your earlier question as to what we 
wanted to do about Harou was what led into the question, 
and when I did not answer that question, but said it was 
up to you, that I had not sought the—I wasn’t prepared 
to say what Harou was going—you sought the meeting. 

Then you asked this other question and there was no 
further preliminary to the question. 

Q. Now, you want to get that question down again? 
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I asked you, ‘‘Do you want the protection of the Smart 
Set contract?’’? Is that correct? A. That is about the 
words you used. 

Q. The contract was identified as the Smart Set con- 
tract? A. That’s right, I have so testified. 

Q. I didn’t say that, ‘‘Do you want the protection of a 
contract’’?, A. You said exactly what I have testified to: 
‘‘Do you want the protection of the Smart Set contract for 
Harou?’’ 

Q. And in that R proceeding, where I was not present, 
you testified otherwise, didn’t you, that we asked whether 
you wanted the protection of a contract; didn’t you? A. I 
don’t think I did. 

Q. The Board ruling is precisely in the R proceeding 

that you testified that we had asked you if you 
208-A wanted the protection of a contract. 
Trrau Examiner: There is no question; that is 
argument. 

Q. (By Mr. Feinberg) And during the course of that, I 
wanted to find out the connection between Harry Solursh 
and Harou. I asked you about the connection, didn’t I? 
A. I do not recall that. 

Q. Iasked— A. I do recall you questioned me as to the 
personnel of Harou. 

Q. And the interrelationship between Harou and the 
Smart Set? A. I do not recall that. 

Q. And didn’t I question you about the interrelationship 
between En Tour and Smart Set? A. We did not talk 
very much about En Tour; the conversation was directed 
to Harou. 

Q. Now, I believe you testified, Mrs. Selvin, that on 
July 31st, 1956, you witnessed some picketing? A. That 
is correct, on or about July 31st, I believe that was the 
date. 

Q. And that was the picketing before the building lo- 
cated at 217 East Eight Street, Los Angeles? A. That’s 
right. 

Q. Pardon? A. That is correct. 
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209 Q. And that picket sign said that Harou and En 

Tour were unfair to organized labor; is that cor- 
rect? A. No, I think the original picket sign said they 
were on strike; I think I so testified. 

Q. Is that what you testified? A. I think that was my 
testimony, that the original picket sign stated there was 
a strike on En Tour and Harou. 

Q. And is it your testimony that that picket sign was 
changed? A. It is my testimony that in the early part of 
the picketing it used the word ‘‘Strike.”’ 

Q. And that subsequent picketing signs did not use the 
word ‘Strike’? A. That is correct, subsequent picket 
banners have used the words ‘Unfair to organized labor.’’ 

Q. When did that strike picket sign disappear, to the 
best of your recollection? A. I cannot say absolutely, but 
‘tthe word ‘‘Strike’’ was carried for some time before it 
was changed. 

Q. Was it changed in 1956? A. Yes. 

Q. Well, can you give us any more precise idea of how 
much after July 31st it was so changed, whether a week, 


two, three, approximately? A. I cannot say how long the 
word ‘‘Strike’’ remained on the banner. The first 
picket banner I noted said that Harou and En Tour 
were on strike. 


* ® °e . s * i] se 
Harold Solursh, 


recalled as a witness by and on behalf of the respondents, 
having been previously duly sworn, was further examined 
and testified as follows: 


Dreect ExaMINATION. 
* * * e * * * * e 
Q. (By Mr. Feinberg) Now, Mr. Solursh, in what 
capacity do you act with respect to Harou, Inc., 
aside from the fact that you are president thereof? What 
are your duties in general? A. In general, I run the busi- 
ness. 
Q. Do you run the production end of it? A. No, I do 
not. 
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Q.Do you have somebody running the production end of 
it for you? <A. Yes, I do. 

Q. For the company, to be more accurate? A. Yes, I 
do. 

Q. Then, what phase of the operation of Harou, Inc., are 
you most— A. The business management. 

Q. What does that constitute? A. Okaying all of the 
bills, checking the accounts and credits, signing checks. 

Q. And you act in the same capacity with respect to En 
Tour, or did you act in the same capacity with respect to 

En Tour? A. Yes, I did. 
226 Q. En Tour had its production done for it by 
contractors, I believe? A. Yes. 

Q. Harou does the production itself? A. For the most 
part, yes. It uses some contractors. Also we have at 
times—— 

Q. And, of course, you are a general partner in Smart 
Set? A. Yes. 

Q. About eight years ago, Mr. Solursh, there was a 
company known as Topper Town? A. Yes. 

Q. Who composed that company? A. It was a part of 
Smart Set of California. 

Q. What did they produce? A. Primarily toppers. 

Q. Did they produce it themselves, or have it done 
through contractors? A. I believe it was themselves, 

Q. On the same premises as Smart Set? A. Not pre- 
cisely ; it was rext door to it. 

Q. And it was a different group of workers; is that 
correct? A. At times it was, and at times it wasn’t, de- 
pending upon the whims of the union. 

Q. What fabric were these toppers made of? A. I don’t 

recall the fabric, sir. 
227 Q. Was there an essential difference between the 
product made by Smart Set and the product made 
under the name of Topper Town? A. A different type of 
garment. 

Q. In what respect was it different? A. The different 

style-wise. 
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Q. Any other way? A. Smart Set didn’t make too many 
toppers. 

Q. But Smart Set made some toppers, too? A. At times, 
yes. 

Q. How long did Smart Set stay in existence, or how 
long was it in existence until it went out of operation? 
A. Oh, about fifteen years. 

Q. And were you connected with Smart Set during the 
entire of those fifteen years? A. All but the last two 
years, yes. 

Q. And what kind of garments did Smart Set produce 
during those fifteen years? A. Coats, ladies’ coats. 

Q. Nothing but coats? A. That is right. 


° * * * * ® * * * * 


228 Q. Now, the experience of Smart Set with respect 

to Topper Town in its relations with the union, I 
take it, was an unhappy one? A. I had nothing to do with it 
either way, so I wouldn’t know if it was unhappy or not. 
At that time I was not running the business. 

Q. I thought you said something about the whims of the 
union in there? A. That’s right, but it was all hearsay 
from my brother who ran the business. 

Q. Nobody seems to be objecting to any hearsay, so— 

He was very unhappy with the union in that operation? 
A. In that particular operation, only because they made 
us build a special factory next door to us, and rip it out 

and then build another factory in with us, so their 
229 employees could work, and then rip the walls out 
and re-do it probably three or four times. 

Q. And that, of course, caused a great deal of unhappi- 
ness? A. Yes, sir. 

Q. Then approximately three years ago there was the 
establishment of Harou? A. Yes, sir. 

Q. And a little later the establishment of En Tour? A. 
Yes, sir. 

Q. Now, in its inception what type of garment did Harou 
produce? A. Afternoon and cocktail dresses. 
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Q. And what else? A. Afternoon and cocktail dresses, 
gowns. 

Q. Didn’t you, or didn’t Harou manufacture a, what 
you testified to at one time—not in this proceeding—a 
dress and duster, a two-piece ensemble? A. I would call 
that an afternoon costume. 

Q. That is what you would call a costume? A. Yes. 

Q. Well, will you describe that type of garment? A. 
It is a dress with a matching duster-type of coat, not a 
coat that would be used—usually a coat with no sleeves 
or very tiny sleeves, nothing like could be worn in cool 

weather. 
230 Q. And is that the type of product that Harou 
has continued to manufacture? A. That was an 
extremely small percentage, according to the testimony 
referring to an extremely small percentage of our pro- 
duction; I think you have all the figures there. 

Q. Whether the percentage of production was large 
or small, it was a type of production or a type of product 
that Harou continued to make in the years of its exis- 
tence? A. We don’t have one of those, that type, in our 
line of this summer, no. 

Q. As of this summer, you don’t? A. We had it only 
in certain lines at certain times. It was not particularly 
important to us one way or the other. We may have the 
one line or maybe not, two or three other lines. 

Q. Now, what type of product during the years of its 
existence did En Tour manufacture or have manufactured 
for it? A. Afternoon and street dresses. 

Q. And ensembles? A. At times we would also make 
an ensemble. 

Q. And the ensemble is the same type that you have 
described as being manufactured by Harou? A. Yes, sir. 

Q. So that to that extent Harou and En Tour were 
making the same type of product? <A. Well, they were 

just completely different looking. They were dif- 
231-2-3 ferent types. 
Q. They were different styles? A. Yes, but in 
the style they were different types. 
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Q. Now, En Tour had a show room in 1956 at 846 South 
Broadway; is that right? A. Yes, sir. 


* ° 7 * ° * * e * ca 


234 Q. From November, 1955, to April, 1956, receipts 
for sales made by En Tour were deposited in the 
Smart Set bank accounts; is that correct? <A. Yes, sir. 
Q. In fact, during that period Smart Set and En Tour, 
the accounts were kept in one account? A. What do you 
mean, the accounts were kept in one account? 

Q. It was just one account of the Smart Set, En Tour, 
an interchangeable account? A. You mean at the bank? 

Q. Yes. A. That is correct. 

Q. From January, 1956, through July 31st, 1956, 
235 merchandise purchased by En Tour was paid for 
by Smart Set? A. No, sir. 

Q. You are sure of that? A. As well as I can recall. 

Q. Do you recall the testimony of Mr. Grossman at that 
hearing to which I have previously alluded with respect 
to this item? A. I don’t recall being at a hearing when 
Mr. Grossman testified, sir. 

Q. I see. 

The salesmen that carried the En Tour line also car- 
ried the Smart Set line; is that right? A. Only one sales- 
man did. We had other salesmen that carried only 
Smart Set. 

Q. Did this salesman carry both of these lines? Did 
he carry any other lines? A. Yes, he did. 

Q. What other lines? A. Junior Miss. 

Mr. Fernserc: That is all. 

Tur Wirness: I think he had one other line, but I don’t 
know the name of it. 

Q. (By Mr. Feinberg) Do you know a Mr. Swert, who 

does business under the name of F & L, known in the 
936 industry asacontractor? A. No, I don’t. 
Q. Didn’t he produce 201 coats for the firm of 
Harou? A. I don’t remember. 

Q. In the fall of 1956? A. I don’t know, sir. At that 

time we had approximately ten or fifteen contractors. 
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We also had a man in charge of the contractors, who 
was an employee. I didn’t look to see who the contractors 
were or were not. 

Q. These contractors, nevertheless, were producing 
coats for Harou? A. I don’t remember who produced 
what at this point. 

Q. Regardless of which contractor produced what, did 
any of the contractors produce coats for Harou? A. Not 
coats, no. 

Q. Linen dusters? <A. Possibly. I don’t remember 
now. 

Q. Well, as a matter of fact, Mr. Solursh, Mr. Swert, 
the owner of F & L contractors, made 201 coats, linen 
dusters, as you call them, for Harou in the fall of 1956, 
did he not? A. It is possible, sir; I don’t know. 

Q. And the style number of these garments was 202; 
is that correct? A. I don’t remember the style numbers. 

I was extremely involved at the time merely in doing 
237 ~=oone thing, getting out the merchandise as well as 

we could, considering the condition that we were 
in. 

Q. And these garments bore Smart Set work tickets; 
did they not? A. I have no idea, sir. 


Q. Who was the production manager of Harou? 
A, At what time, sir? 

Q. During 1956. A. I think it was Sam Kaplan. 

Q. Now, did Mr. Kaplan consult with Mr. Colman So- 
lursh regarding the running of the plant? A. No, didn’t. 

Q. Never did? A. No, sir. 

Q. Did Mr. Coleman Solursh visit Harou frequently, 
let’s say, during the period of 1956? A. He might have 
come up there; I don’t know. 

Q. That is your answer? A. Yes, he may have come in 
and said ‘‘Hello’’; just like my father and my cousins 
have come up to visit me. They own other firms in the 
building, and other people in the building have come up 
to say ‘‘Hello.’’ 
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Q. And Mr. Coleman Solursh’s contact with Harou 
would be to the extent of saying ‘‘Hello’”’ to you? A. 
When I saw him, yes. 

Q. And Mr. Coleman Solursh’s investment in 
939 Harou is the equal of yours? A. It is approxi- 
mately equal. 

Q. And the same thing is true of his investment and 


your investment in En Tour? A. Yes, approximately. 
* * ° * * 


245 Mr. Asrams: Now, Mr. Examiner, we have a GC- 
9-I that was supposed to be furnished at a later 
date. 

Mr. Fernserc: That is correct. 

Mr. Asrams: If you remember, it was reserved, 2-I 
was identified as a letter from Mr. Feinberg to Mr. Kelly. 
It hasn’t been identified. I will now identify it. It is a 
letter from Mr. Feinberg to Mr. Kelly, dated September 
26, 1956, and I will not offer that as GC-2-I. 


(Whereupon the document above referred to was 
marked General Councel’s Exhibit 2-I for identification. ) 


Mr. Fernserc: No objection. 
TrraL EXAMINER: Received. 


(The document heretofore marked General Counsel’s Ex- 

hibit 2-I for identification was received in evidence.) 

246 Mr. Asrams: Now, at this time I will ask the re- 

porter to mark as GC Exhibits for identification, 

9-K, General Counsel’s 2-K being the copy of the notice 
of the hearing in 21-RM-401; 


As GC-2-L, a copy of the notice of the hearing in 21-RM- 
401; and 

GC-2-M, the affidavit of service of the notice of hear- 
ing, together with copy of the petition and attached thereto 
are copies of the return receipts from the respondent union, 
Local 994 of the Teamsters, and from Haroun, Inc; 

As GC-2-N, copy of a letter addressed to Carl Abrams, 
Field Examiner, from Mrs. Edwin Selvin, dated Septem- 
ber 4, 1956. 
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I might state at this time that all these documents that 
I am offering, which I am asking for identification, were 
received in evidence in the RM case, No. 401; and, in- 
cidentally, attached to this letter from Mrs. Selvin to 
me is a copy of a newspaper clipping showing pickets pa- 
rading past the companies involved. 

(Whereupon the documents above referred to were 
marked General Counsel’s Exhibit 2-K, 2-L, 2-M, and 2-N 
for identification. ) 

* * & * * * * * * * 
249 Trrat Examiner: As to K, L, M, I will overrule 
the objection and receive the three exhibits. 


(The documents heretofore marked General Counsel’s 
Exhibits 2-K, 2-L and 2-M for identification were received 
in evidence.) 


250 John Ulene, 


called as a witness on behalf of General Counsel, under 


Rule 43(b), being first duly sworn, was examined and 
testified as follows: 


Drrect EXAMINATION. 


Mr. Aprams: Mr. Examiner, Mr. Ulene is being called 
in accordance with Rule 43(b). 

Triuat Examiner: I hear no objection. 

Mr. Ferxperc: What is 43(b), before I object? 

Trt Examiner: It is in the Federal Rules, Mr. Fein- 
berg. 

Mr. Fernserc: As an adverse witness? 

Tru, Examiner: Yes, for cross-examination. Do you 
wish to take a look at the rules? 

Mr. Ferperc: Yes, I would like to take a look at the 
rules. 

I will object. 

Trt Examiner: In view of the objection, you will have 
to qualify Mr. Ulene as coming within the scope of the 
rule. 
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Q. (By Mr. Adams) Will you state your name, Mr. 
Ulene? A. John Ulene, 8404 Reading Avenue, Los An- 
geles. 

Q. What is your position or employment at this time, 

Mr. Ulene?. A. I am manager of the Los Angeles 
251 Dress, Sportswear and Accessory Joint Board. 
Q. Located where, sir? A. At 1130 South Maple. 

Q. That is the only position you hold at the present, sir? 
A. Yes. 

Q. With what international is the Dress and Sportswear 
Joint Board affiliated? 


A. International Ladies Garment Union Workers. 

Q. (By Mr. Abrams) Are you not, sir, the manager of 
the Joint Council, of the respondent union in this proceed- 
ing, Joint Council of Sportswear, Cotton Garment, Under- 
garment & Accessory Workers Union, AFL-CIO? A. I 
am not, because there is no such existing organization 
today. 


Q. There is no such existing organization today? A. 
That’s right. 

Q. And since when? A. Since 1955, about the middle of 
00. 

Q. Middle of 1955? A. Yes. 

Q. What was the occasion under which this council went 
out of existence, as you put it, Mr. Ulene? 


952 A. Well, the Joint Council for organizational and 

technical reasons merged with the Dress Organiza- 

tion, a separate organization that existed at that time. 

Those two organizations have banded and merged into 

one organization now called the Los Angeles Dress and 
Sportswear and Accessory J oint Board. 

Q. (By Mr. Abrams) So I have it clear in mind, Mr. 
Ulene, up to the middle of 1959 these two organizations 
existed as such, independent of one another; is that cor- 
rect? A. That’s correct. 
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Q. Were you the manager of the Joint Council at that 
time? <A. Yes. 

Q. As well as of the Dress and Sportswear Joint Board? 
A. No. 

Q. Well, so I get it clear again: Since the merger, you 
have become the manager of the Dress and Sportswear 
Joint Board? A. That’s right. 

Q. Prior to the merger, you were the manager of the 
Joint Council; is that correct, sir? A. Yes. 

Mr. Asrams: Now, Mr. Examiner, may I interrogate 

Mr. Ulene under 43(b)? 
253 Trop ExaMrxer: Well, I think now we have a sit- 
uation where it should appear that the named re- 
spondent either is a separate, distinct, and no longer 
existing organization, or has become by a change of name 
the Joint Board. 

Mr. Asrams: Jt may be true. 

Trrat Examiner: Well, do you accept the testimony of 
the witness that there no longer is such an entity as the 
Joint Council, as named in the complaint? 

Mr. Asrams: Well, we want to go further into it, sir. 

Trrut Examinez: All right, let’s do that. 

Q. (By Mr. Abrams) Now, prior to the merger, Mr. 
Ulene, did you have any connection with the Dress and 
Sportswear Joint Board? A. There was no Dress and 
Sportswear Joint Board prior to the merger. 

Terai Examiner: Oh, incidentally, you are correct that 
you have established your right under 43(b), in my opin- 
ion, and I will so rule, to cross-examine the witness in 
connection with the Joint Council. 


Q. (By Mr. Abrams) Let’s have it again. 

Prior to the middle of 1955, were you the manager 
of the Joint Council of Sportswear, Cotton Garment, Un- 
dergarment & Accessory Workers Union? Is that correct? 
A. Yes. : 

Q. Prior to that time there was no organization in exist- 
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ence called the Loss Angeles Dress and Sportswear Joint 
Board? A. That’s right. 

Q. Now, with what organization did the Joint Council 
merge in the middle of 1955 to make up the Los Angeles 
Dress and Sportswear Joint Board? A. The other organ- 
ization that was then in existence was the Dress Joint 
Board, Los Angeles Dress Joint Board. 

Q. Am I correct in assuming that today there is no 
longer the Los Angeles Dress Joint Board? A. Correct. 

Q. Did you have any connection prior to the merger 
with the Los Angeles Dress Joint Board, then? A. No. 

Q. You were merely connected with the Joint Council? 
A. That’s right. 

Q. Then prior to this merger, the Joint Council, of which 

you were manager, consisted of what locals? <A. 
255  Consisted of Local 266, 482, 848. 
Q. 84S. Any others? A. And 496. 

Q. Prior to the merger, what locals were in the Los 
Angeles Dress Joint Board? A. Los Angeles Dress Joint 
Board, I had no connection with the Los Angeles Dress 
Joint Board. 

Q. In other words, you do not know, sir? A. No. I have 
no idea, but it wouldn’t be firsthand information. 

Q. In any event, what locals are composed now within 
the Los Angeles Dress and Sportswear Joint Board. A. 
The locals, 266, 482, 496, Local 96, Local 97-D, Local 84-S, 
and -D. 

Q. S- and -D? A. Right. 

Q. What are those initials standing for, sir? A. Sports- 
wear and Dress. S for Sportswear; D for Dress. 

Q. As a matter of fact, don’t you know, Mr. Ulene, that 
the Los Angeles Dress Joint Board was composed, when 
it was in existence, of Locals 84, 96 and 97? 

* e * * * * * * * * 
Tae Wirness: Well, I know—I know that that’s 
256 the locals that came in. 
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Q. (By Mr. Abrams) Just one or two other questions, 
Mr. Ulene. 
257 Prior to the merger, that is when the Joint Coun- 
cil was still in existence, with what international 
was it affiliated? A. With the International Ladies Gar- 
ment Workers Union. - 


Trrau EXAMINER: * * * 

Mr. Ulene, during the time that you were the manager 
of the Joint Council, did you participate in the negotia- 
tions of any bargaining agreements with employers with 
the Joint Council being one of the parties? 

Tue Witness: Yes. With the Joint Council being one 
of the parties? 

Triut ExamMiner: Yes. 

Tus Wirness: Yes. 

Tria Examiner: Now, were there any such agreements 
which were in effect between the Joint Council and em- 
ployers at the time of the merger that you speak of? 

Tue Witness: Yes. 

Tria ExaMiner: What change, if any, was accom- 
plished, then, in the relationship between the employers 
and the Joint Council when the Joint Council became, 
merged into the Joint Board? 

Tue Witness: The contracts did not change. 

Trruu Examiner: They did not change? 

Tus Witness: No. 


Trrau Examiner: Is it sometimes your practice 

or your business as manager, so to speak, to police 

contracts between the Joint Board and an employer, to see 

that the terms and conditions of the contract are being 
lived up to? 

Tue Witness: Yes. 

Tria, Examiner: And to accept complaints, perhaps, 
from an employer to the effect that your organization may 
not in some respects be living up to the terms of that 
contract? 
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Tue Witness: Yes, that’s correct. 

Tria. Examiner: Now, after the formation of the Joint 
Board, did you have occasion at any time to take such 
action, that is, such policing, if we may call it that, in 

connection with any contract that had been drawn 
259 between the Joint Council and an employer? 
Te Witness: Yes, there were. 

TrraL Examiner: Was there, in fact, any change in your 
duties in respect to any contract existing at the time of 
the merger between the Joint Council and an employer 
than had been your duty or yqur practice before the mer- 
ger, as to that particular contract of the Joint Council con- 
tract? 

Tue Wirness: Well, my duties were expanded. 

Tria, ExaMINer: In that you had other contracts? 

Tue Witness: Other contracts to police. 

Trt Examiner: And to negotiate? 

Tue Witness: That’s right. 

Trt ExaMINER: Since the merger, have you as manager 
of the Board entered into any contracts with any employer 
in the name of the Joint Council? 

Tue Witness: No. 

TrraL Examiner: All such contracts have been in the 
name of the Joint Board? 

Tur Wrrness: In the name of the Joint Board. 


278 Me. Asrams: At this time, Mr. Examiner, I would 

like to move to amend the complaint so that, when- 
ever the words ‘‘Joint Council of Sportswear, Cotton Gar- 
ment, Undergarment & Accessory Workers Union, AFL- 
CIO” appear, that the following words will be added: ‘‘Los 
Angeles Dress and Sportswear Joint Board, International 
Ladies Garment Workers Union, AFL-CIO, Successor,”’ 
which will appear right after ‘‘AFL-CIO;’’ and, wherever 
the word, ‘‘Respondent’’ appears in the complaint, that 
that word be amended to read, ‘‘ Respondents.”’ 
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In support of the Motion, I think the evidence in the rec- 
ord is clear that the Joint Council here, the Respond- 

279  ent’s union, is no longer in business, so to speak, 
and has been merged with the L. A. Dress Board to 

form the Los Angeles Dress and Sportswear Joint Board. 

I believe the testimony also indicates that the Joint 
Board is the successor to the Respondent union herein, 
that the manager of the Joint Board was formerly the 
manager of the Joint Council, and that Mr. Ulene is man- 
ager of the Joint Board, the Dress and Sportswear Joint 
Board, participates fully as he did prior to the merger, in 
his capacity as manager, in enforcing and policing of con- 
tracts. 

I, therefore, feel that the motion is in order at this time, 
and so move. 

Triat Examiner: Is there an objection? 

Mr. Fernsperc: There certainly is. We have a situation, 
if it please the Court, where there was a living organism 
which conducted certain activities at a certain time. I am 
not going into the legality or illegality of these activities 
at this time, because I don’t think it is material to this dis- 
cussion, but we do have an organism which lives and vi- 
brates through its personnel and executive board, a joint 
board, with a group of people who set the policy and see 
that that policy is executed. 

Subsequent to that time, that particular organization 
goes out of business. A new entity comes into business. 

Yes, some of the personnel are the same, but a 
280 great many of the personnel are other personnel that 

come into the picture and have a hand in setting 
policy, have a hand in the execution of that policy. 

Now, assuming for the moment that the earlier organi- 
zation was in some way tarred with some brush of illegal- 
ity, why should the subsequent organization be tarred with 
the same brush? 

Now, factually, we have a situation here where all the 
counsel’s proof regarding the question of anybody asking 
for a contract actually terminates in the latter part of 1956. 
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There has actually been no contact between any official 
of the union subsequent to the latter part of 1956. There 
has been no contact with any one of the union, with any 
member of management, and approximately the same time 
a new organization comes into being. 

TruaL Examiner: I thought it was in the middle of 1959 
that the new organization came into being. 

Mr. Ferxserc: I think that is examination of the rec- 
ords 

Tarra, Examiner: At least, that is the testimony. 

Mr. Aprams: That is the testimony. 

Mr. Fernserc: Well, No. 1, the compliance records of the 
Board will show that the Joint Council remained in exist- 
ence through 1956. That is public record, of which the 
Hearing Officer, I believe, can take judicial notice, if there 

is any question on that. I mean, we can bring back 
981 Mr. Ulene for further evidence, and your Honor can 

withhold the ruling on that point, but my main point 
is that even a known criminal going with a gun to his 
destination to perpetrate a crime is given by law a locus 
poenitentiae, a time to repent, and does not, is not tied 
with a crime until he goes beyond that point. 

Now, here we come, we have a new organization coming 
into existence and, automatically, the Government claims 
it is tarred by the history of people that it has associated 
with, or who are now becoming associated with it. 

I have heard there has been a lot of talk about the crime 
by association. I hadn’t thought that it had extended into 
this field as yet. I certainly hope not. 

Trt Examiner: Well, you are raising considerations 
that I think are not yet to be met. The General Counsel, 
by his motion, is merely alleging that the Joint Council 
existed, and that it, in fact, still exists, but is now called 
the Joint Board. 

Now, whether the record will sustain him in that is a 
further and a different question. He has a right to allege 
that. 

Mr. Fernserc: He has a right to allege it, but—— 
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Triax Examiner: And that is all the motion is, to amend 
the complaint. That is what it amounts to. 

Mr. Feryzerc: Well, it seems to me that he should not— 

to amend that, there should be some factual basis on 
282 which to amend, not merely an empty assurance. 
Trt Examiner: Well, there is some testimony 
from Mr. Ulene upon which I assume he relies. 

Now, whether it is sufficient for that purpose is a ques- 
tion which I don’t have to pass on now, and, of course, 
I don’t pass on now; but the motion to amend the com- 
plaint is granted. 

Mr. Aprams: We will rest, your Honor, at this time. 


John Ulene, 


a witness called by and on behalf of the Respondents, hav- 
ing been previously sworn, was examined and testified as 
follows: 


Drrecr Examination. 


Q. (By Mr. Feinberg) You have already been sworn 
in, Mr. Ulene, and identified. 
Now, Mr. Ulene, you were the chief executive of- 
283 _ficer of the Joint Council of Sportswear, Cotton Gar- 
ment, Undergarment & Accessory Workers Union, 
were you not? A. Yes. 
Q. Who set the policy of that organization? A. The 
Council. 
Q. Composed of whom? A. Composed of elected mem- 
bers of workers in the shop. 
Q. How many locals were in that Council? A. Four. 
Q. Did each local have representation on the Council? 
A. Yes. 
Q. Who administered the contracts—strike that. 
Did the Joint Council enter into collective bargaining 
agreements with employers? A. Yes. 
Q. Who administered those contracts? A. Well, I per- 
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sonally, as the chief officer, did the actual administration 
under, of course, the control of the elected Council. 

Q. What was the jurisdiction of the Joint Council? A. 
The jurisdiction of the Joint Council was in the field of 
sportswear, childrenswear, cotton garments, and acces- 
sories, which is belts, shoulder pads, et cetera. 

Q. Now, did the collective bargaining agreements to 

which the Joint Council was a party have a ter- 
984 minal date which was the same for all its agree- 

ments? A. The general agreements, the general in- 
dustry agreements had the same terminal dates. 

Q. What was that terminal date? A. December 31, 
1956. 

Q. Now, who administered those agreements to that 
terminal date? A. I did. 

Q. What organization? A. The newly-formed organi- 
zation; however, we did, because of the fact that the con- 
tracts were signed under the name of the J oint Council, 
we did continue to file with the NLRB under the name of 
the Sportswear & Accessories, Los Angeles Sportswear 
and Cotton Garments. 

Q. You mean in the Joint Council? A. In the Joint 
Council. 

Q. The Joint Council in substance and effect through 
you, continued to administrate those contracts? <A. Yes. 

Q. Until the terminal date? A. Until the end of the 
date, yes. 

Q. And there has been no further filing with respect— 
A. No. 

Q. —to the Joint Council? A. No. As of 1957, 
985 they would only be Joint Board, the new Joint Board, 
because of the fact that the contracts expired, the 

old contracts expired. 

Q. Do you know what the jurisdiction of the Los An- 
geles Dress Joint Board was? A. Yes. I have a fair idea, 
because of the jurisdiction that it involves now. It was 
in the dress field, the making of better dresses. 
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Q. Was that also composed of locals? A. Yes, it was 
composed of locals. 

Q. Do you know whether or not those locals also had 
representatives on the Los Angeles Dress Joint Board? A. 
Yes, because the method is the same as was the other 
Council. 

Q. Now, what is the policy-making body of the Los An- 
geles Dress & Sportswear Joint Board? A. The Dress & 
Sportswear Joint Board would consist of representatives 
from all the locals affiliated with the Joint Board. 

Q. And that includes these additional locals to which 
you have previously testified, Local 96 and 97? A. That’s 
right, 84-D. 

Q. What is the jurisdiction now of the Los Angeles 
Dress & Sportswear Joint Board? A. All the combined 
jurisdictions that were formerly held by the two organi- 

zations. That is sportswear, dresses, accessories. 
286 Q. Has the jurisdiction of the Los Angeles Derss 

& Sportswear Joint Board been extended to knit 
wear? A. Yes. 

Q. Bathing suits? A. Knit wear, bathing suits, chil- 
drenswear. 

Q. In other words, the jurisdiction of the Los Angeles 
Dress & Sportswear Joint Board is greater than the com- 
bined jurisdiction of the two previous organizations; is 
that true? A. Yes. <A special knit goods department has 
also been included in it, which includes bathing suits 
and—— 

Q. Has the personnel of the Los Angeles Dress & Sports- 
wear Joint Board changed from the personnel of the 
Los Angeles Dress Joint Board and the personnel of the 
Los Angeles Joint Council? 

In other words, let me make it clearer. Was it simply 
a case of the people who composed the Dress Joint Board 
and the people who composed the Joint Council getting 
together and constituting the Dress & Sportswear Joint 
Board, or have the personnel actually changed? <A. No, 
the personnel has changed this way: In 1955, the two sepa- 
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rate organizations voted to disband; each organization 
voted to amalgamate into one organization. It was then 
that the locals, all the locals in that new amalgamated or- 
ganization were asked to send delegates, elect and send 
delegates into the new organization. 
287 Q. Now, Mr. Ulene— A. Since then, by the way, 
there has been a new election. Our organization 
has elections every three years, and last March, I think, 
a new election was held in all the locals, and new officers, 
new representatives were elected to the Board. 

Q. Now, you, Mr. Ulene, as the executive officer of the 
Joint Council, did you ever claim that the Joint Council 
represented the workers of Harou, Inc.? A. No. 

Q. As executive officer of the Joint Council, did you ever 
claim that the Joint Council represented the workers of 
En Tour? A. No. 

Q. Did you in these capacities ever make any demand on 
Haron, Inc. or En Tour, or both of them, for a collective 
bargaining agreement of any kind? A. No. 

Q. Was anybody authorized by you to make any demand 
on either or both of the companies for a collective bargin- 
ing agreement? A. No. 

Q. Did the Joint Council as such make any such demand 
on either Harou, Inc. or En Tour, or both of them? A. 
No. 

Q. In the absence of any authority from you, or from 
the Joint Board, specific authority, is anybody else au- 
thorized or employed to make any such demands on any 

employer? A. No. 
288 Q. Did the Los Angeles Dress & Sportswear Joint 
Board ever make any demand for collective bargain- 
ing agreement on Harou, Inc.? A. No. 

Q. Did the Los Angeles Dress & Sportswear Joint Board 
ever make any demand for recognition as a bargaining 
agent or for a collective bargaining agreement from En 
Tour? A. No. 

Q. Did the Joint Board as such make any demands? A. 
No. 
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Q. Was anybody authorized by you or by the Joint Coun- 
cil to make any such demand? A. No. 

Q. In the absence of any such specific authority, would 
any other person or employee of the Los Angeles Dress & 
Sportswear Joint Board have any such authority? A. No. 
I have to issue such authority before anything is done of 
that nature. 

Q. Now, the Joint Council, Mr. Ulene, placed a picket 
line at the premises where Harou, Inc. and En Tour were 
located some time in approximately July, 1956, did they 
not? A. The Joint Council. 

Q. The Joint Council? A. It was some time in 1956. 

Q. What was the purpose of that picket line? A. 
289 Well, by then, I mean the Joint Board was the 
organization in existence at the time. 

Q. Well, do you recall whether that picket line was placed 
in the name of the Joint Council or the Joint Board? A. 
I do not recollect that, but actually, in our normal organi- 
zational activities, sometimes it isn’t necessary for any 
board to issue instructions on that because, in our normal 


organizational activity, I personally can decide, can give 
instructions to place a picket line for organizational pur- 


poses. 
Q. Did you place a picket line in front of the premises 


of Haron, Inc. and En Tour some time around July, 1956? 
A. Yes. 

Q. What was the purpose of that picket line? A. For 
organizational purposes. 


Q. What do you mean by ‘‘organizational purposes’’? 
* . * * 


* * * * * * 


Tue Wirness: In order to ask the workers to join the 
union. 

Q. (By Mr. Feinberg) Was there any other purpose be- 
yond that A. No. 
a * cs 


* * * ° & * * 
290 CROSS-EXAMINATION. 


Q. (By Mr. Abrams) Mr. Ulene, getting to the question 
of the change of personnel after the merger of the two 
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unions, exactly what change of personnel took place? A. 
Well, if I stated it, the various locals affiliated with the 
Joint Board were asked to send in delegates to the newly 
organized Joint Board. The exact changes I do not recol- 
lect. 

Q. In other words, there may have been delegates to the 
new organization that were not delegates to either one of 

the old ones, is that correct? A. There were the 
291 same, some were different. 

Q. How about the officers of the new organiza- 
tion? You were elected, I assume, as manager of the new 
organization? A. That’s right. 

Q. That is the Joint Board? A. I was elected by the 
new Joint Board as the manager of the new Joint Board. 

Q. How about any of the officers of the Joint Council, 
other than yourself, did any of them move into the Joint 
Board after the merger? A. Yes. Those that were elected 
were moved in. 

Q. Well, which ones, specifically ? 

Tran Examiner: Does the Joint Board has officers? 

Tue Witness: The Joint Board, yes. 

Tru Examiner: Has officers? 

Tue Wirness: Yes. 

Tprat Examiner: What are the officers? 

Tue Witness: The officers are, well, manager, assistant 
manager, departments of the Joint Board, business agents, 
and a chairman, president, vice-chairman, secretary, treas- 
urer, and members of the Board. 

Q. (By Mr. Abrams) Now, what officers of the Joint 
Council besides yourself—I don’t care by names specifi- 
cally—what officers—I will withdraw the question. 

What officers that held office with the Joint Council 

took over as officers with the Dress & Sportswear 
992 Joint Board? A. Well, I was an officer of the Joint 
Council. 

Q. Who else? A. And the business agents of the Joint 

Council. There were Stern, Hollander, Castro, and—— 
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Q. Well, to shorten it, would it be correct to say that all 
the business agents of the Joint Council became business 
agents of the Dress & Sportswear Joint Board? A. Yes. 

Q. That would be correct? A. Let me—let me make 
sure whether any one was dropped. 

No, all the business agents that were—— 

Q. —officers of the— A. —officers of the Joint Council 
were re-elected by the Joint Board. 

Q. Who was the assistant manager to you in the Joint 
Council? A. The assistant manager to me; there was no 
assistant manager. 

Q. There was none? A. Of the Joint Council. However, 
there is an assistant manager of the Joint Board. 

Q. Who is that party now? A. The Joint Board assist- 
ant manager is Fanny Borax. 

Q. Did she ever hold any officer with the Joint Council? 

A. No. 
Q. Likewise, with respect to the Dress Joint 
Board, which merged into the Dress & Sportswear 
Joint Board? <A. Yes. 

Q. Who were the officers of the Dress Board at that 
time before the merger, if you know? A. The manager 
was Fanny Borax. 

Q. That is the same Fanny Borax who is now the assist- 
ant manager? A. Who is now the assistant manager, 
that’s right. 

Q. Was there an assistant manager in that organization? 
A. No, there was not. 

Q. How about the business agent? A. The business 
agent of the Dress Joint Board was elected as business 
agent of the Dress & Sportswear Joint Board. 

Q. Were there any other business agents, or was he the 
only onet A. He was the only one of the Dress Joint 
Board. 

Q. So that I have it clear in my mind, he was the only 
one in the old organization? A. That’s right. 

Q. The only business agent they had? A. That’s correct. 
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Q. He was, likewise, elected to the new Joint Board? 
A. Right. 
Q. I think you testified, Mr. Ulene, that the Joint 
Council placed a picket line before the premises of 
294 Harou and En Tour in 1956? A. No, I did not. 
Q. Who placed the picket line there? A. As I 
recall, I personally did. 
Q. You personally did? A. That’s right. 
Q. In what capacity? A. As manager. 
Q. Of the Joint Council? A. At that time, I was mana- 
ger of the Joint Board. 


* * a * ae ° 
296 Basil Feinberg, 


called as a witness on behalf of the Joint Council 
of Sportswear, Cotton Garment, Undergarment & Acces- 
sory Workers Union, being first duly sworn, testified as 
follows: 


Dmecr EXAMINATION 


Tue Wrrness: My name is Basil Feinberg. I am an 
Attorney-at-Law. I practice law at 117 West Ninth 
Street, Los Angeles 15, California. 

I am, or I have been counsel for the Joint Council of 
Sportswear, Cotton Garment and Undergarment & Acces- 
sory Workers Union for approximately, since about the 
middle of 1952 or the beginning of 1953, approximately 
from that time on. 

I am also counsel for the Los Angeles Cloak Joint Board 
since approximately 1950 or 1951. 

Sometime around July of 1956, I believe it was, I had 

occasion to be at the offices of the National Labor 
297 Relations Board at 111 West Seventh Street, Los 
Angeles, California. 

Just immediately prior thereto I had received a letter, 
the usual form letter, from the Board, from the Regional 
Office of the Board, pertaining to some election for, pe- 
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tition for an election that had been filed by the firms of 
Harou, Inc., and En Tour. 

As I recall, the usual form states that either the 
recipient should contact a member of the Board or the 
designated field examiner or the field examiner will con- 
tact the recipient within a day or two. In any event, as I 
say, I had occasion to be at the Board within a day or 
two of receiving that letter. 

Mr. Abrams had been assigned to that case, Mr. Carl 
Abrams, presently acting for the General Counsel, in the 
present matter, and I spoke to him about it. 

The general nature of the conversation was to the effect 
that the Joint Council didn’t purport to be the representa- 
tive of the employees of either of those firms and had 
made no claim for recognition as such. 

Tria, Examiner: Who said that? 

Tae Wrrness: I said that to Mr. Abrams. 

Mr. Abrams said something to the effect, ‘‘Well, give 
me a statement, written statement, to that effect,’’? and | 
did in what I considered to be a satisfactory form. And, 

as a matter of fact, as the exhibits shows, it was 
298 written on practically scrap paper right then and 
there in the office of Mr. Abrams. 

Mr. Abrams supplied the paper. 

Trt Examrver: Is that General Counsel’s 2, that I 
admitted this morning? 

Tue Wrrness: No, that is the one before that. 

TrruaL ExaMINer: Very well. 

Tue Wirness: As a matter of fact, Abrams at that time 
said something to the effect, ‘‘Well, I think that will 
probably wind the matter up, in view of the disclaimer, 
but I will let you know if it is not accepted or if there 
is any untoward incident about it.’’ 

Shortly after that, I believe it was, I received a notice 
of hearing in that matter, and I called Mr. Abrams and 
expressed my surprise why he hadn’t notified me that 
there hadn’t been some question about the disclaimer be- 
cause, usually,—I have dealt with the Board here on many 
oceasions since 1950 or so—the general practice has been 
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that when you file a disclaimer in the ordinary course 
of events, in a day or two you get a letter or something 
to the effect that the matter has been withdrawn. 

In any event, I told Mr. Abrams that, ‘‘We have filed a 
disclaimer, and why the notice of hearing?’ 

And he said something about the front office wasn’t 

altogether happy with the form of disclaimer, be- 
999 sides which he had been relieved of the case, as- 

signed to something else, and somebody else had 
been assigned to it. 

I think he meant, either he mentioned Jack Kelly had 
been assigned to it, or I later found it out. 

In any event, as a result of that conversation, again 
I had occasion to be at the Board. Now, by this time the 
notice of hearing was outstanding, and I had again the 
oceasion to be at the Board, and having gotten through 
with whatever bsiness I had, either defending something 
or pressing something, probably the latter, in any event, 
I spoke to Mr. Kelly. 

He told me that. somebody wasn’t too happy with the 
form of the disclaimer, so I said, ‘‘Well, here’s another 
one,’? and handed him another disclaimer at that time, 
and told him specifically, ‘‘Now, let me know if this is all 
right. I will give you as many disclaimers as you want in 
this thing, because from my knowledge the Joint Council 
doesn’t purport to represent the workers in the shop or is 
making no claim for recognition,”’ and it was no particu- 
lar problem, the disclaimer, ready to file as many necessary 
in any form necessary. 

And I think the evidence will show a second disclaimer 
was again on an informal paper, that is, not on my letter- 
head or anything, just done in the office here in conversa- 
tion with Mr. Kelly. 

Now, Mr. Kelly said something to the effect, ‘‘ All right, 

it will go through process,’’ and he thought it would 

300 ~—srbee: all’: right. 
And we sort of left it at that, with the idea of it 
going to be all right. Certainly if it is not, I would be 
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notified, certainly led me to understand that if there was 
anything wrong with the disclaimer I would have another 
opportunity to either disclaim—and so on. 

I never heard from Mr. Kelly. I merely assumed, I was 
rather busy, merely assumed that the hearing, as usual in 
matters of this kind, would go off; and that was the end of 
it. 

Now, I am—just as an aside, anybody can object that 
wants to—I am not blaming Mr. Kelly, because I later 
discovered that he had gotten sick or something and had 
been out for quite awhile, so I have no particular animosity 
toward Mr. Kelly on it. Maybe it was unfortunate, but 
the point was: I understood that we were to get, that the 
disclaimer was all right, and that if it were not in any 
way, we would be so notified so that we could either file 
a new disclaimer or we would go ahead with our pro- 
ceeding and make an appearance. 

As it stood, I heard nothing from Mr. Kelly. I assumed 
the proceedings, in the ordinary course of events, would go 
off, and paid no further attention to it. 

And about the next I knew of it—and this, I am not 
quite sure of, whether the next I knew of it was the fact 
the Board had issued this decision directing an election 

or sometime, perhaps a little earlier, I heard a little 
301 hearing had taken place, I think probably sometime 
earlier. 

Now, that I recall, I think I filed a motion for recon- 
sideration. I don’t recollect offhand whether that motion 
was filed subsequent to issuance of the decision or prior 
thereto, but I am rather inclined to the opinion that 
I filed it before. I didn’t check my notes on it, and I 
don’t really recall, but I believe it was filed prior thereto. 

As I have earlier stated in the other side of the witness 
chair, the Board apparently let it go on that, and perhaps 
the Board—well, perhaps I am getting into argument, and 
I will desist at this point. 

TruaL ExaMINER: Yes. 
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Tue Wrrness: The footnote to the Board’s decision will 
show, apparently, the reasons why it decided it as it did, 
and I will now proceed with my testimony with respect 
to these conversations with Mrs. Selvin, because I think 
it will be directly appropriate to that decision. 

Now, the Los Angeles Cloak Joint Board has, as indi- 
cated, in a letter which is one of our exhibits, sent a letter 
to Harou, Inc.; the Cloak Joint Board received a letter 
back referring the matter to Mrs. Selvin. 

I called Mrs. Selvin and told her that I was calling 
her as a result of this correspondence between the Cloak 
Joint Board and Harou, that I was acting for the Cloak 
Joint Board. 

Then we set up this appointment at her home. I 
302 then went there and took with me Mr. Sam Schwartz 
as a witness, so that whatever I said or Mrs. Selvin 

said could be corroborated by an independent witness. 

I asked her specifically whether she would represent to 
me on behalf of the Cloak Joint Board that Harou, Inc., 
and En Tour were totally unrelated to Smart Set. The 
reason for that was that Smart Set had a collective 
bargaining agreement with the Los Angeles Cloak Joint 
Board, and if the Los Angeles Cloak Joint Board decided 
to take any picketing activity or any activity along these 
lines against En Tour or Harou, they shouldn’t be faced 
with the problem of having violated their ‘‘No Strike’’ 
clause in the Smart Set contract. 

And these people, that is, Harou, Inc., and En Tour, 
claiming that as subsidiary of Smart Set they had the 
protection of the Smart Set contract, and that is how the 
expression, ‘‘Do you claim the protection of the Smart 
Set contract?’’ was used in that context. That is, if any 
activity were to take place by the Cloak Joint Board 
against Harou, Inc., or En Tour, they wouldn’t be in a 
position to turn around and say that they were parties to 
a contract. 

And I repeated that at least three or four times, that is, 
that I wanted a representation from Mrs. Selvin to the 
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effect that her position was that there was no connection 
between these two firms, on the one hand, and Smart Set 

on the other; and just before I left, I told her, ‘‘Mrs. 
303 Selvin, that is your representation, and we are going 

to act in reliance on that representation,’’ that is, 
the Los Angeles Cloak Joint Board. And that is the 
only conversation I had with Mrs. Selvin in which, in 
connection with this matter, the use of the words ‘‘con- 
tract’? was used, and that use of the word ‘‘contract’’ 
was in reference to the possibility of its being picked up by 
Harou and En Tour as subsidiaries of the Smart Set, which 
had been the original position of the Cloak Joint Board, 
and claiming the protection of the ‘‘No Strike’’ provision 
in that contract were there to be any activity by the 
Cloak Joint Board against Harou or En Tour. 

Trt Examines: Well, now, is it your recollection that 
this conversation between Mrs. Selvin and yourself took 
place at about the time that she testified? 

Tue Wrrness: Yes, at or about December 9, 1956, ap- 
proximately that time. 

Traut Examiner: Go ahead. 

Tur Wrrness: Well, 

Mr. Asrams: I think, for the record, it is 1955. 

Tue Wrirvess: Is it 1955? 

Mr. Asrams: The records will indicate. 

Tue Wirness: Well, it was a few days after that letter, 
and I think you are right, Mr. Abrams, I think you are 
absolutely right. 


* * ° e * e * 
304 Cross-EXAMINATION. 


Q. (By Mr. Abrams) Mr. Feinberg, you testified that 
you came to see me in my office sometime in July, 1956, 
with reference to the case that had been assigned me, peti- 
tion filed by Harou. 

Now, will you state exactly what you said to me, and 
what I said to you at that time, please? <A. I can’t state 
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exactly what I said to you or what you said to me. I will 
give you the gist of what I said to you. 

Q. Your best recollection of what you said. A. I will be 
glad to give you that. I told you, in effect, the J oint Coun- 
cil didn’t purport to represent the employees of En Tour 
or Harou, the petitioning parties; that no claim for recog- 
nition had been made by the Joint Council on either of 
those firms; that we were ready to disclaim. 

That was what I said to you, in substance and in effect. 

And you simply said, ‘‘ Well, if that is your position, 
give me a written disclaimer.’’ 

Q. And you so did? A. And I so did. 

Q. Which is in evidence as General Counsel’s Exhibit 

2-H? A. If that is the exhibit number. I don’t have 
305 my records with me. 

Q. Now, was there anything further in our con- 
versation, or did you just leave this disclaimer with me 
and leave the office? 

Did I make any representation? What else took place, 
if anything? A. Well, what you said was that something, 
along the lines of you had to check whether the disclaimer 
was all right or not, and you would let me know. 

Q. And what happened after that? A. Well, thereafter, 
as I recall, I am not sure but I don’t think I spoke to you 
again about it. I think that I was informed, I am not sure 
at this point, I am not sure at this point at this time 
whether the information came to me from you or Kelly. 
I did receive the information from one of you that the 
disclaimer for some reason or other was not felt to be 
adequate; I think that expression was used, ‘““The front 
office.’? That somehow has stuck within my mind. 

And I came up here again, and the second time I spoke 
to Kelly, and I think it was you who told me that. 

Q. You are not positive, I take it, that I told you the 
disclaimer was no good or words to that effect, or whether 
Kelly told you so? A. Iam not positive, no. To the best 

of my recollection, it was you, and Kelly repeated it; 
306 but it could have been Kelly in the first instance. 
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Q. But you are sure that some one of us, either one of 
us, told you so? A. One of you told me. 

Q. You have already testified that you received the no- 
tice of hearing. A. Sometime in the interim I received the 
notice of hearing. 

Q. And thereafter you were here on some business and 
approached Mr. Kelly? A. Yes. By that time I had learned 
that Kelly had been assigned to the case. I think I went 
to you first, and you told me Kelly had been assigned to 
it, or 

Q. And you talked with Mr. Kelly? A. Yes, I spoke to 
Kelly. 

Q. Will you tell us what you said to Kelly and what 
Kelly said to you at that time? A. Well, to the best of 
my recollection, I asked Kelly, ‘‘What is wrong with the 
disclaimer? We had filed one disclaimer with you. What 
was wrong with it?’’ 

Kelly sort of,—Kelly is an affable Irishman, and sort 
of grinned and said they wanted a more explicit one, or 
clearer one, or something along those lines. So I wrote 
him out another one. 

Q. And what did he tell you, if anything? <A. He said 

he thought that would be all right, and he would let 

307 me know if it weren’t. 
Q. He definitely stated he would let you know if 

it weren’t? A. That is right. 

Q. Did he ever call you? A. No, he didn’t. 

Q. Now, as a matter of fact, you never received the no- 
tice of withdrawal of this notice of hearing? <A. No, I 
didn’t, not as a matter of fact; I told you on direct that I 
didn’t receive it. Off the record? 


* * * e * = 


Reprrect EXAMINATION. 


Tue Witness: During the year of at least 1956, I 
don’t recall offhand whether it started earlier or 
308 _ not, I think the origin probably went back before the 
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Los Angeles Cloak Joint Board had a grievance with the 
firm of Smart Set. 

Now, that grievance stemmed from the fact that the 
Los Angeles Cloak Joint Board felt that the firms of 
Haroun, Inc., and En Tour were manufacturing garments, 
or some garments, that is not to say their entire produc- 
tion but a proportion of their production were garments 
which rightfully belonged within the jurisdiction of the 
Los Angeles Cloak Joint Board, and that it was a subter- 
fuge whereby Smart Set was having those garments pro- 
duced under non-union conditions. 

The Los Angeles Cloak Joint Board, or representatives 
thereof, such as Silversteen at one time and Stenzor, Sie- 
gel, and others at one time or another, probably beginning, 
I would say, the latter part of 1955, brought the matter up 
with either, at one time or another, brought the matter up 
with David Solursh or Coleman Solursh, whichever Sol- 
ursh he could get ahold of, and ready to talk about it, and 
they had this running grievance. 

Sometime in 1956, I believe, the Cloak Joint Board filed 
an official charge of violation of the collective bargaining 
agreement against Smart Set for the production by Harou 
and En Tour of garments within the coverage of that col- 
lective bargaining agreement on the ground that these two 
firms were acting, either in the guise of contractors for 
Smart Set or were being used by Smart Set to avoid and 

evade the terms of the collective bargaining agree- 
309 ment to which Smart Set was a party. 

The hearing was actually held, but by the time the 
hearing was held the—No. 1, it was apparently a problem 
which the arbitrator needed time to decide, and during the 
course of time that it was pending before him, the firm of 
Smart Set, to all intents and purposes, ceased doing busi- 
ness, so there was no particular necessity for issuing 
decision one way or the other and the issue was never 
adjudicated by the arbitrator. 

But there was this grievance that had been going on for 
at least a year and probably more. 
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The Cloak Joint Board also felt that whether or not 
Harou, Inc., and En Tour were working for Smart Set 
or making these garments for Smart Set, that on its be- 
half, in any event, if there was no connection between these 
three firms, nevertheless, it would be interested in organ- 
izing the workers of those firms to the extent of the gar- 
ments they made that were within the jurisdiction of the 
Los Angeles Cloak Joint Board; that is, they wanted to see 
that those garments were made under the working condi- 
tions which are standard in the cloak industry of Los 
Angeles. 

So that they were, on the one hand, claiming that Smart 
Set had a contract, which it was breaking, and on the 
other hand were interested in seeing to it, regardless of 

whether Smart Set was at fault or not with respect 
310 to its contract, they were interested in seeing that 

those garments were produced under union condi- 
tions. 

Now, that was the interest of the Cloak Joint Board in 
the matter. That was the reason for the writing of their 
particular letter to that firm, as a result of which I had 
the conference with Mrs. Selvin in my capacity as counsel 
for Los Angeles Cloak Joint Board, 

Tria, Examiner: How did you gain knowledge of the 
actions of the Los Angeles Cloak Joint Board and the 
positions that it took in respect to Smart Set and Harou 
and En Tour? 

Ture Wirness: They were adopted in consultation with 


* * 
Sam Schwartz, 
called as a witness on behalf of the Union, being first duly 
sworn, was examined and testified as follows: 
Direct EXAMINATION. 


Q. (By Mr. Feinberg) What is your name? Identify 
yourself. A. Sam Schwartz, Organizer for the Dress and 
Sportswear Joint Board. 





311 Q. What is your address? A. 9310 Cattaragus, 
Los Angeles. 

Q. Mr. Schwartz, are you aware that sometime in July 
of 1956 there was a picket line at the premises in front of 
Haron, Inc.? A. I do. 

Q. And En Tour? A. I do. 

Q. Did you have any connection with that picket line? 
A. As an organizer, yes. 

Q. What was your connection with the picket line? A. 
Well, I would be sort of in charge of the pickets, and see 
that picketing was orderly, and things like that. 

Q. Now, to your knowledge, did any of the pickets ever 
carry a placard which indicated there was a strike? A. 
Never. 

Q. To your knowledge, what did the picket signs indi- 
cate? A. The picket signs said ‘‘Harou, Inc., En Tour, 
Inc., Unfair to Organized Labor—Los Angeles Joint Coun- 
cil, Local 994, Cloak Makers Joint Board, AFL-CIO.’’ 

Q. In that respect, were the picket signs ever changed? 
A. They were changed just recently. 

Q. What was the change recently? A. The change re- 
cently was to Dress and Sportswear Joint Board, and also 

the wording that we would like the workers to join 
312 the union for better working conditions; wages, 
hours, and working conditions. 

Q. What was the purpose of the change? A. As of the 
first of this year, 

Q. No, strike that. 

Directing your attention to the legend on the picket 
signs, not who the signatories were, what was the pur- 
pose of that change? A. Well, Mr. John E. Ulene, Mana- 
ger, advised me, and counsel advised us to change the 
wording on the picket signs; on the advice of counsel. 

Q. Now, to your knowledge, was the purpose of that 
picket line at any time to force the employer, Harou, Inc., 
or En Tour, or both, to sign a collective bargaining agree- 
ment with either the Joint Council or the Los Angeles 
Dress and Sportswear Joint Board? A. No, sir. 
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Q. To your knowledge, did either the Los Angeles Dress 
and Sportswear Joint Board, or the Joint Council, ever 
claim to be the collective bargaining agent of the em- 
ployees of Haron, Inc., or En Tour? A. Never. 

Q. Did you yourself ever ask or inquire or demand of 
any member of the firm of Haroun, Inc., or En Tour, that 
either of those companies or both of them sign a collective 

bargaining agreement with the Joint Council or 
313 with the Los Angeles Dress and Sportswear Joint 
Board? A. Never. 

Q. Did you ever tell Mr. Harold Solursh or Mr. Cole- 
man Solursh or Mr. David Solursh that they or any of 
them should sign with the union? A. Never. 

Q. Did anyone ever do it in your presence who was a 
representative of the Los Angeles Dress and Sportswear 
Joint Board? A. No representative of the union ever did 
in my presence. 

Q. Now, were you present at a conversation on or about 
December 9, 1955, between myself and Mrs. Selvin at her 
home? A. I was. 

Q. Was there anyone else present besides the three of 
us? A. No, just the three of us. 

Q. Were you there at my express request? <A. Yes. 

Q. Did I tell you why you were there? A. You asked me 
to go there, you would like me to be a witness. 

Q. What was the conversation between myself and Mrs. 
Selvin,—strike that, please. 

Did you participate in the conversation at all? A. I did 
not. 

Q. What was the conversation between me and Mrs. 

Selvin? What did I say to her and what did she 
314 say to me, as near as you remember? A. I remem- 

ber, Mr. Feinberg, you asked Mrs. Selvin if she was 
seeking protection of the Smart Set agreement in Harou 
and En Tour. 

She said ‘‘No,’’ Smart Set had an agreement with Cloak 
Makers Union, and she was only representing Harou and 
En Tour. 
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As a matter of fact, you asked where they were located, 
and she mentioned 217 East Eighth Street, and prior to 
that they were at 1013 South Los Angeles, and with a smile 
she said ‘‘You should remember that famous building, 
Jerry Holmes.’’ 

That was the extent. I don’t think the conversation 
took any more than maybe five minutes. 

Q. Do you recall my saying to her, whether she was rep- 
resenting that there was no connection among the three 
firms? 


A. Yes, you asked in reference to the representation of 
fact on Smart Set and Harou. As a matter of fact, I made 

notations immediately on that and you asked me to 
315 keep it just in case we ever needed it. 


* ® * * * * e ° a * 


Q. (By Mr. Feinberg) Do you remember whether or 
not I addressed any further questions to her or made any 
further comments? A. The only other question I remem- 
ber was in reference to the salesmen, whether they worked 
for Harou or Smart Set, and I think on two or three times 
repeated the same thing, ‘‘Are you seeking the protection 
of the Smart Set agreement for Harou and En Tour?”’ 

Q. What activities, if any, besides maintaining your 
picket line is going on with respect to the organization of 
the employees of Harou, Inc., or En Tour? A. Well, we 

visit some of the workers at their homes and ask 
316 them to join the union. We have spoken to them 

on the phone. We have given out circulars in front 
of the shop asking them to join the union on various 
occasions. 

Q. Have any other activities been engaged in, other 
than those you have described? A. Not to my knowledge. 
You mean just phone calls? I say house calls, kaffee 
klatches, as they call them, at different restaurants, and 
these things, these circulars; nothing else to my knowledge. 





Cross-EXAMINATION. 


Q. (By Mr. Abrams) Mr. Schwartz, you stated on your 
direct examination that the Joint Council maintained the 
picket line on the premises. A. That is right, pretty sure 
that was on the same side, Joint Council. 

Q. You also testified on direct that recently there has 
been a change in the language on the picket signs? A. 
Yes, sir. 

Q. When, do you know? A. Couple weeks ago, or maybe 
about a week or ten days ago. 

Q. And that now the language on the picket sign 1s 
addressed to the employees, asking them to join the union? 
A. Mm-hm. 

Q. There is no legend on the sign saying that the 
317 companies are unfair any longer, is that correct? 
A. No, sir. 

Q. And also that the name, well, so I am clear in my 
mind, that the name of what unions appear on the picket 
sign now. A. Los Angeles Dress and Sportswear Joint 
Board, affiliated with ILGWU-AFL-CIO and Local 994 
Teamsters Union, AFL-CIO. 

Q. Just those two? A. Yes, sir. 

Q. Nothing more? A. No. 
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General Counsel’s Exhibit No. 2-A 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Harov, Inc. anp En Tour’, Employer-Petitioner 
and 


Jomsr Counc or Sportswear, Cotron GaRMENT, UNDER- 
Garment & Accessory Workers, AFL-CIO Union 


and 
Locan 994, Teamsters Union, AFL-CIO Union 
Case No. 21-RM-401 
Decision and Direction of Election 


Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. 
The hearing officer’s ruling made at the hearing are free 
from prejudicial error and are hereby affirmed. 


Pursuant to the provisions of Section 3 (b) of the Na- 
tional Labor Relations Act, the Board has delegated its 
powers in connection with this case to a three-member 
panel. 


Upon the entire record in this case, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the National Labor Relations Act. 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer. 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, with- 


1The name of the Employer appears in the caption as amended at the 
hearing. 
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in the meaning of Section 9 (c) (1) and Section 2 (6) and 
(7) of the Act.? 


4. The following employees of the Employer constitute a 
unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act: 


All production and maintenance employees at the Em- 
ployer’s Los Angeles, California, operations including 
shipping and receiving employees, cutters and pattern- 
makers but excluding office clerical employees, guards, 
professional employees, and supervisors as defined in the 
Act. 


2The Joint Council of Sportswear, Cotton Garment, Undergarment & Ac- 
cessory Workers, AFL-CIO, herein called Council, has sought a contract 
covering employees of the Employer since December 1955, when its repre- 
sentative called and requested the Employer ‘‘to join the union’’, On 
December 9, the Council asked the Employer’s labor relations consultant if 
the Employer wanted the protection of a contract. Thereafter, in May 
1956, a representative of the Council threatened one of the Employer’s 


partners with ‘‘physical harm’’ if he did not sign a contract. In addition, 
a representative of the Council urged the father of the Employer’s partners 
to intercede with them to sign a contract with the Council. He did so. 
Furthermore, at various times prior to the filing of the petition herein on 
August 7, 1956, industry representatives, purportedly at the behest of the 
Conncil, urged the Employer to execute such a contract. The Employer 
consistently refused to do so. Meanwhile, on July 31, 1956, the Council 
called a strike and established a picket line in front of the Employer’s 
place of business, Pickets carried signs that the Employer was ‘‘unfair to 
organized labor’’. The signs bore the initials of the Council and of Local 
994, Teamsters Union, AFL-CIO. The Council advised the Board by letters 
of August 3, and September 26, that it would not consent to an election 
inasmuch as it has ‘‘made no claim for recognition’? and denied that it 
‘tever did or does now claim recognition * * * as the bargaining agent of 
such employees’’. The picketing has none the less continued up to the time 
of the hearing on October 4, 1956. Although properly served with notice, 
neither union appeared at the hearing. In view of the facts disclosed by 
the record, we cannot reconcile the current picketing activities with the dis 
claimer of the Council We are of the opinion that the current picket line 
is tantamount to a present continuing claim for recognition by the Council 
which renders ineffectual its disclaimer of such claim. Under these cir- 
cumstances, we find that there exists a question concerning representation 
under the Act. Jerome E. Mundy Co., Inc., 116 NLRB No. 211; Curtis 
Brothers, Inc., 114 NLRB 116. 
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Direction of Election 


As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Em- 
ployer, an election by secret ballot shall be conducted as 
early as possible, but not later than 30 days from the date 
of this Direction, under the direction and supervision of 
the Regional Director for the Region in which this case 
was heard, and subject to Sections 102.61 and 102.62 of the 
National Labor Relations Board’s Rules and Regulations, 
among the employees in the unit found appropriate in 
paragraph numbered 4, above, who were employed during 
the payroll period immediately preceding the date of this 
Direction of Election, including employees who did not 
work during said payroll period because they were ill or 
on vacation or temporarily laid off, and employees in the 
military services of the United States who appear in per- 
son at the polls, but excluding those employees who have 
since quit or been discharged for cause and have not been 
rehired or reinstated prior to the date of the election, and 
also excluding employees on strike who are not entitled to 
reinstatement, to determine whether (or not) they desire 
to be represented, for purposes of collective bargaining, by 
Joint Council of Sportswear, Cotton Garment, Under- 
garment & Accessory Workers, AFL-CIO. 


Dated, Washington, D. C. Dee. 10, 1956 


(SEAL) 
Azse Murpock, Member 
Pum Ray Ropcers, Member 
Sreruen S. Bean, Member 
National Labor Relations Board 
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General Counsel’s Exhibit No. 2-B 


BASIL FEINBERG 
ATTORNEY AT LAW 
112 West Ninth Street 
Los Angeles 15 
Tucker 8839 


Dec. 14, 1956 
Ogden W. Field, 
Associate Executive Secretary 
N. L. R. B. 
Dep’t of Health, Education and Welfare 
Bldg., South 
330 C Street, S. W. 
Washington 25, D. C. 


Re: Harou Inc. and En Tour 
Case No. 21-RM-401 
Dear Sir: 
In the above entitled and numbered matter, we have been 


informed by the 21st Regional Office that the Board, by de- 
cision dated Dec. 10, 1956, has directed an election to be 
held. 


We strenuously protest and object to this on the follow- 
ing grounds: 

On or about Aug. 7, 1956, Employers filed a petition for 
an election. The matter was assigned to Carl Abrams, 
field examiner. 


2. On Aug. 13, 1956, the undersigned, on behalf of the 
Unions involved filed with Abrams a letter stating the 
Unions objected to the election on the grounds they had 
made no claim for recognition. 

3. Apparently that letter was not deemed sufficient dis- 
claimer for the matter was noticed for hearing for Oct. 
6, 1956. 

4. Sometime prior to Oct. 6, 1956, the matter was trans- 
ferred to John Kelly, field examiner. When the matter 
was noticed for hearing, the undersigned met Mr. Kelly 
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at the Regional Office and offered to file another disclaimer. 
Such disclaimer was then filed with Mr. Kelly who assured 
the undersigned that in view of such disclaimer, there would 
be no hearing. 


5. The undersigned, therefore, assumed no hearing would 
be held and made no appearance at the Oct. 6 hearing be- 
cause of that assumption. 


6. The undersigned had no knowledge whatsoever that 
the hearing would take place despite the second disclaimer, 
but relied on Mr. Kelly’s advice that no hearing would 
take place. Had any question been raised concerning the 
appropriateness of the second disclaimer, the undersigned 
was authorized and would have filed another disclaimer 
more acceptable to the Board. 


7. The procedure in this matter constitutes a violation 
of the Union’s rights to be present at the hearing; it is a 
denial of the elementary right to be heard in a matter 
affecting them. 


It is desired that this letter be considered in the nature 
of a motion (or any other appropriate proceeding) to have 
the hearing reopened for the purpose of being afforded an 
opportunity to hear petitioner’s evidence and to present 
evidence of their own. 


Copies of this letter have been sent to the 21st Regional 
Office and to the Companies. 


Very truly yours, 


Basti FEINBERG 
Basil Feinberg, attorney for 
the Unions. 


ce: 21st Regional Office 
N.L.R.B. 
111 West 7th Street 
Los Angeles 14, Cal. 
Harou, Inc. and En Tour 
217 East Eighth Street 
Los Angeles 14, Cal. 
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General Counsel’s Exhibit No. 2-F 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Case No. 21-RM-401 
Date issued January 4, 1957 


Type of election (Check one): 
1 Consent Agreement 

0 Stipulation 

Board Direction 


Harov, Inc. anp En Tour (Employer-Petitioner) 


and 


Jorst Councm or Sportswear, Cotton GARMENT, UNDER- 
Garment & Accessory Workers, AFL-CIO (Union) 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
election held in the above case, and concluded on the date 
indicated above, were as follows: 


1. Approximate number of eligible voters—57 
2. Void ballots—0 


3. Votes cast for Joint Council of Sportswear, Cotton 
Garment, Undergarment & Accessory Workers, AF'L- 
CIO—10 


4. Votes cast for— 
5. Votes cast for— 


6. Votes cast against participating labor organiza- 
tion—41 


7. Valid votes counted (sum of 3, 4, and 6)—51 
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8. Challenged ballots—O 


9. Valid votes countered plus challenged ballots (sum of 
7 and 8)—dl1 

10. Challenges are (not) sufficient in number to affect 
the results of the election. 

11. A majority of the valid votes counted plus chal- 
lenged ballots has (not) been cast for: J oint Council of 


Sportswear, Cotton Garment, Undergarment & Accessory 
Workers, AFL-CIO 


For the Regional Director 
(S) Cant AsRaMs 


The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated above. 
We also acknowledge service of this tally. 


For Harov, Inc. anp En Tour 
(s) PerrissELL WALKER 


For Jorxt Counc or Sportswear, 
Corron GARMENT, UNDERGARMENT 
& Accessory Workers, AF'L- 
CIO 


1-4-57 Copy of Tally of Ballots 
forwarded by certified mail 
to above Union. 
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General Counsel's Exhibit No. 2-G 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Type of Election 
1 Consent Agreement 
Board Ordered 
O Stipulation 
In the Matter of 
Hanrov, Inc. anp En Tour (Employer-Petitioner) 
and 


Jorxt Councm or SporrswEaR, Corron GARMENT, UNDER- 
Garment & Accessory Workers, AFL-CIO (Union) 


CERTIFICATE OF RESULTS OF ELECTION 


An election having been conducted in the above matter 


by the undersigned Regional Director of the National 
Labor Relations Board in accordance with the Rules and 
Regulations of the Board; and it appearing from the Tally 
of Ballots that no collective bargaining representative has 
been selected; and no objections having been filed to the 
Tally of Ballots furnished to the parties, or to the conduct 
of the election, within the time provided therefor; 


Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


Ir Is Heresy Certirrep that a majority of the valid 
ballots has not been cast for any labor organization appear- 
ing on the ballot, and that no such organization is the ex- 
clusive representative of all the employees, in the unit 
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herein involved, within the meaning of Section 9(a) of the 
National Labor Relations Act. 


Signed at Los Angeles, California, 
On the 15th day of January, 1957, 


(SEAL) On behalf of 
NationaL Lasor Reuations Boarp 


(s) Henry W. Becker 
Regional Director for Twenty- 
First Region National Labor 
Relations Board 


General Counsel’s Exhibit No. 2-H 


8/13/56 
NLRB 
111 W. 7th St. 
LA. 15 


Att: Carl Abram, Field Examiner 
Re: Harou, Inc. Case + 21-RM-401 


In the above entitled matters, the Unions do not consent 
to any election inasmuch as they have made no claim for 
recognition. 


Very truly yours, 
Basa. FEINBERG 
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General Counsel’s Exhibit No. 2-I 


N.L.R.B. 
111 W. 7th St. 
LA. 14 


Att: Jack W. Kelley, 


This is to deny that the undersigned on behalf of the 
L. A. Cloak Joint Board ever did or does now claim recog- 
nition of said Joint Board by Haron, Ine. as the bargaining 
agent of such employees. 


Basa. Fervserc, Attorney for 
L. A. Cloak Joint Bd. 


General Counsel’s Exhibit No. 2-J 


BASIL FEINBERG 
ATTORNEY AT LAW 


117 West Ninth Street 
Los Angeles 15 
Tucker 8839 


Dec. 14, 1956 


Ogden W. Field, 

Associate Executive Secretary 
N.L.R.B. 

Dep’t of Health, Education and 
Welfare Bldg., South 

330 C Street, S. W. 

Washington 25, D. C. 


Re: Haroun, Inc. and En Tour 
Case No. 21-RM-401 
Dear Sir: 


We have just been advised by the 21st Regional Office 
that the Board, on Dec. 10, 1956, issued a Direction of 
Election in the above entitled and numbered matter. 
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Please note that the Joint Council of Sportswear, Cotton 
Garment, Undergarment and Accessory Workers Union, 
LL.G.W.U. AFL-CIO and Local No. 994 affiliated with the 
International Brotherhood of Teamsters do hereby dis- 
claim any interest in the representation of the employees of 
said companies; do not allege to be the bargaining agent of 
such employees; and seek and desire no collective bargain- 
ing agreement with said employers for their employees. 


In view of such disclaimer, we respectfully request that 
no election be held. 


Copies of this letter have been mailed to the 21st Re- 
gional Office of the Board and to the above named com- 
panies. 


Very truly yours, 


Basi. FErN BERG 

Basil Feinberg, attorney for Joint 
Council of Sportswear, Cotton 
Garment, Undergarment and 
Accessory Workers Union 
ILGWU, AFL-CIO and Local 
No. 994 affiliated with the Inter- 
mational Brotherhood of Team- 
sters. 


cc: 21st Regional Office 
N.L.B.B. 
111 W. 7th St. 
Los Angeles 14, Cal. 


: Haroun, Inc. and En Tour 
217 East Eighth Street 
Los Angeles 14, Cal. 
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Excerpts from Respondent’s Exhibit No. 1 
AGREEMENT 


OF 
INTERNATIONAL Laprrs’ GARMENT WORKERS’ UNION 
AND 


Los ANGELES CLoakK JorntT Boarp or THE INTERNATIONAL 
Lapres’ GARMENT WorkKERS’ Union, Locats 
59, 58, 84, 97 ann 512 


AND 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WarREHOUSEMEN & HeEtpers Loca 994 


WITH 
Los AnGcELEs Coat & Surr MANUFACTURERS’ ASSOCIATION 
1954-1957 


Tuts AGREEMENT, made and entered into this 23rd day 
of October, 1953, by and between the Los Ancetes Coat & 
Svurr Manvuracturers’ ASSOCIATION, a non-profit corpora- 
tion formed and existing under and by virtue of the laws 
of the State of California, acting for and on behalf of 
itself and each of its members as of the date of signing 
this Contract, and for and on behalf of any member who 
may hereafter join the Association during the life of this 
Contract, all hereinafter referred to as the Association; 
and the INTerRNaTIoNAL Laprrs’ GARMENT Workers’ Union, 
and the Los AnGELEs CLoak Jornt Boarp or THE INTERNA- 
TIONAL Lapres’ GARMENT WorKERS’ UNION, comprised of 
Locals 55, 58, 84, 97 and 512 of the InreRNatTionaL Lapis’ 
GaRMENT Workers’ Union, and any other Local of the 
INTERNATIONAL Lapirs GarMeNT Workers Union which 
may affiliate with the Los Ancrtes CioaK Jornr Boarp in 
the future and be composed only of crafts formally recog- 
nized herein, and the members of said Locals and Joint 
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Board, and Local 994 of the Internationa, BroTHERHOOD 
oF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELPERS, 
and the members of said Local, all hereinafter collectively 
referred to as the Union, acting by and through their duly 
authorized representatives ; 


WITNESSETH : 


Wuenreas, the Association is an organization whose mem- 
bers are engaged, within the metropolitan area of Los An- 
geles, as hereinafter defined, in the cloak and suit manu- 
facturing industry as currently defined by the present 
usages and customs of the cloak and suit industry of the 
United States; and 


Wuereas, the Union represents a great majority of the 
workers employed in the work of making up garments for 
members of the Association, directly or indirectly; and 


Wuereas, the parties hereto desire to cooperate in 
establishing conditions in the industry which will tend to 


secure for the workers a living wage, to provide methods 
for a fair and peaceful adjustment of all disputes which 
may arise between the different factors in the industry, and 
to secure uninterrupted operation and general stabilization 
of the industry; 


Now, THerErore, the parties hereto agree as follows: 
1. RecoGNrItion : 


(a) It is agreed that the Union represents, in the Los 
Angeles metropolitan area, as hereinafter defined, a major- 
ity of the workers employed in each of the crafts enumer- 
ated in Paragraph 27 hereof by each member of the Asso- 
ciation, and has been designated by them as their sole and 
exclusive collective bargaining agent. Each member of the 
Association agrees to recognize the Union during the en- 
tire period of this Agreement as the sole and exclusive 
collective bargaining representative of all its employees in 
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the crafts enumerated in Paragraph 27 hereof. Each mem- 
ber of the Association further agrees that neither it nor 
any of its agents will, either directly or indirectly, in any 
way discriminate against members of the Union. 


(b) The Association and its members have been in con- 
tractual relations with the Union or affiliated or constituent 
organizations thereof for almost three decades. The Inter- 
national Ladies’ Garment Workers’ Union and the Los 
Angeles Cloak Joint Board have, during the period, acted 
as collective bargaining agents for and on behalf of an over- 
whelming majority of the employees in the Los Angeles 
metropolitan area in the crafts now represented in Locals 
50, 08, 84, 97, and 512 of the International Ladies’ Garment 
Workers’ Union. During the same period, the Los Angeles 
Coat & Suit Manufacturers’ Association has represented 
approximately ninety per cent of the employers in the coat 
and suit industry in the metropolitan area of Los Angeles. 
The members of the Association have at all times duly 
authorized it to negotiate and enter into collective agree- 


ments with the Union on their behalf and have agreed to 
be bound thereby. In addition, the Union has in the past 
entered into substantially similar agreements with a few 
individuals, firms, and corporations in the said industry 
who were not members of the Association. 


Effective January 11, 1949, the International Ladies’ 
Garment Workers’ Union and the Los Angeles Cloak Joint 
Board were recognized by the Association as the exclusive 
bargaining agents, and did in fact bargain collectively with 
the Association for, the assorters, bundlers, markers, 
cleaners, trimmers, and general factory floor help. Effec- 
tive January 11, 1949, the International Ladies’ Garment 
Workers’ Union, the Los Angeles Cloak Joint Board and 
Local 994 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers were recognized as 
the joint collective bargaining representatives of the ship- 
ping and receiving clerks, wrappers, and packers, as those 
crafts are defined in Paragraph 27 hereof. 
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In short, the Union, on behalf of an overwhelming major- 
ity of all the production workers in the crafts designated 
in Paragraph 27 hereof in the metropolitan area of Los 
Angeles, and the Association, on behalf of a substantial 
majority of all the employers in the coat and suit industry 
in the metropolitan area of Los Angeles, have bargained 
collectively and entered into collective bargaining contracts. 


Because the parties intend to continue bargaining in the 
future in the same manner as they have in the past, the 
parties agree that for all purposes of collective bargaining, 
the following is and shall continue to be a unit appropriate 
for collective bargaining for this Contract and for all other 
purposes under existing or future laws: 


All employees, in each of the crafts enumerated in Para- 
graph 27 hereof, employed by all of the members of the 
Association and by all other coat and suit producers, as 
hereinafter defined, in contractual relations with the Union 
in the Los Angeles metropolitan area. 


However, for the purpose of determining membership as 
between the respective Locals involved, it is agreed that all 
production employees in the said enumerated crafts shall 
be members of those Locals of the International Ladies’ 
Garment Workers’ Union affiiated with the Los Angeles 
Cloak Joint Board; all shipping and receiving department 
employees in the said enumerated crafts shall be members 
of Local 994 of the International Brotherhood of Teamsters. 


It is further agreed that any and all disputes between 
the Association or its members and the Union or its mem- 
bers, will be adjusted in the manner hereinafter provided 
for the adjustment of disputes. However, any disputes in- 
volving Local 994 of the International Brotherhood of 
Teamsters, or its members, shall be jointly handled, dur- 
ing ‘the adjustment of the dispute in said manner, by rep- 
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resentatives of the said Local 994 accompanied by and 
together with representatives of the Cloak Joint Board. 


(ec) There shall be no discrimination against any worker 
because of race, religion, color or national origin. 


2. PaRTIEs: 


(a) The Association and the Union, each on behalf of 
its members, obligate themselves in good faith to observe 
and perform all of the provisions of this Agreement and 
each member of the Association obligates himself to main- 
tain a ‘‘Union Shop”’ as herein defined; provided, however, 
that neither the Association as a body, nor any member of 
the Association, shall be financially responsible or liable for 
any breach of this Agreement by any other member of the 
Association. The Association, however, obligates itself to 
require any person, firm, or corporation engaged in the 
cloak and suit manufacturing industry which may hereafter 
seek admission to membership in the Association, to agree 
to, and to be bound by, the terms of this Agreement. The 
Union obligates itself in good faith for all of its present and 
future members in the crafts enumerated in Paragraph 27 
hereof that its workers will perform their work conscien- 
tiously, faithfully, and efficiently under the terms of this 
Agreement. 


(b) The Association, before admitting any new member, 
shall first notify the Union of the application made by the 
applicant and the Association agrees that it will not admit 
into membership any person, firm, or corporation against 
whom the Union is conducting a strike or with whom the 
Union is engaged in any dispute. The Union shall notify, 
in writing, the Association of any pending strike or dispute 
between itself and the applicant within ten days after 
receipt of notice of the application from the Association. 





3. DEFINITIONS: 


For the purpose of this Agreement, the following words 
and phrases are defined as follows: 


(a) A ‘‘Union Shop’’ is one in which membership in the 
Union is a condition of employment on and after the 
thirtieth day following the beginning of employment, or the 
effective date of this Agreement, whichever is the later, for 
all employees in the manufacturing, shipping and receiving 
departments in the crafts designated in Paragraph 27 
hereof, and who perform the operations in connection with 
the manufacturing, shipping and receiving of garments; 
such a Union Shop is one which enjoys a contractual rela- 
tion with the Union and observes the provisions thereof. 


(b) A ‘*Manufacturer”’ is a person, firm, or corporation 
who produces garments on his own premises and from ma- 
terials owned by him. The term ‘‘Manufacturer’’ as herein 
used shall include every person, firm, partnership, and cor- 
poration which is an affiliate or subsidiary of such 
manufacturer. 


(c) A ‘Contractor’ is a person, firm, or corporation who 
makes up garments from uncut material delivered to him 
by a manufacturer, merchant, jobber, or wholesaler. 


(a) A ‘‘Sub-manufacturer’’ is one who makes up gar- 
ments from cut material delivered to him by a manufac- 
turer who has a factory on his own premises with a full 
complement of workers in every department. 


(e) A ‘‘Merchant, Jobber, or Wholesaler’’ is a person, 
firm, partnership, or corporation who does not produce 
garments on his own premises, but has them made by con- 
tractors or sub-manufacturers as herein defined, or who 
purchases garments from another to whom he has sold 
piece goods or whose credit, for the purchase of such piece 
goods or the payment of whose payroll, the merchant, 
jobber, or wholesaler has guaranteed. 
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(f) An ‘‘Inside Shop’’ is one that is owned, conducted 
and controlled by a member of the Association, in which he 
produces his own garments from his own materials, located 
upon his immediate premises, unless otherwise agreed to 
by the parties hereto. 


(g) The ‘‘Metropolitan Area of Los Angeles’’ shall be 
understood to include the area embraced within the counties 
of San Luis Obispo, Kern, San Bernardino, Santa Barbara, 
Ventura, Los Angeles, Riverside, Orange, San Diego, and 
Imperial. 


(h) A ‘‘Coat and Suit Producer’? includes mannufac- 
turers, merchants, jobbers, and wholesalers, all as defined 
in this Paragraph 3. 


4. MEMBER OF a Firm MANUFACTURING: 


No member of any firm which is a member of the Asso- 
ciation shall be steadily employed in any particular craft to 
do regular productive work in connection with the produc- 
tion of garments. The restrictions of this paragraph shall 
not apply to any firm having three machines or less and 
where there is only one member of the firm. However, if 
the firm consists of more than one member, regardless of 
the number of machines, only one member may do produc- 
tive work in different crafts during the day. Such work- 
ing member may only work part-time in any of several 
crafts, but not full time in any one craft. Such working 
member in a shop having four machines or more may work 
in the cutting department only where the cutter or cutters 
have full time employment. Nothing in this paragraph 
shall be construed as a waiver of the provisions requiring 
shops which have four or more machines to employ a 
cutter or cutters. 


The parties agree that there is, at the present time, a 
problem of serious unemployment among cutters. The 
parties further agree that immediately following the sign- 
ing of this contract a Joint Committee will meet, according 
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to the procedure of Paragraphs 13 and 14 of this contract, 
to remedy the situation and define and clarify the meaning 
of the first paragraph of this Paragraph 4. In the event 
abuses. are shown, the Joint Committee will take steps to 
remedy such abuses. 


5. EXAMINATIONS: 


The Union shall have the right to have its representa- 
tives visit the shops of the members of the Association 
once in every season for the purpose of examining the 
Union standing of the workers, but such examinations shall, 
nevertheless, not involve the loss of any work time. All 
such examinations shall be had on notice to the Association, 
which shall in each instance, designate a representative to 
accompany the Union representative. on such examination. 


8. Rexations Wire Orser Fiems: 


(a) No member of the Association shall, directly or in- 
directly, manufacture garments for or cause any garments 
to be manufactured for, or purchase any garments from 
any manufacturer, sub-mannfacturer, contractor, merchant, 
jobber, or wholesaler as herein defined, against whom the 
Union has declared or sanctioned a strike until such strike 
in each case has been fully settled. Nothing contained 
herein shall in any way limit the application of Paragraph 
25 of this Agreement. 


(b) No worker in the shop of an Association member 
shall be required to continue work for his employer so long 
as his employer, after notice from the Union, continues to 
manufacture garments for, or causes any garments to be 
manufactured for, or purchases any garments from any 
manufacturer, sub-manufacturer, contractor, merchant, 
jobber, or wholesaler, as herein defined, against whom the 
Union has declared or sanctioned such a strike. Con- 
tinuance of such work shall not be deemed in the regular 
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course of the worker’s employment, and refusal to continue 
such work shall not be deemed a breach of this Agreement. 


° * * * s * * & & * 


13. SerrLeEMENT or DisPuTEs: 


(a) It is the intention and agreement of the parties that 
the procedure established in this Agreement for the adjust- 
ment of disputes shall be the exclusive means for the de- 
termination of all disputes, complaints, or grievances speci- 
fied herein, expressly including all strikes, stoppages, lock- 
outs, and any and all claims, demands, or acts arising 
therefrom. 


All complaints, disputes, or grievances arising between 
the parties hereto involving questions of interpretation or 
application of any clause of this Agreement, or any acts, 
conduct or relations between the parties hereto, or their 
respective members, directly or indirectly, shall be sub- 
mitted in writing by the party hereto claiming to be 
aggrieved to the other parties hereto, that is, to the Union 
or to the Association as the case may be, and the Executive 
Secretary of the Association and the Manager of the Union, 
or their deputies, shall in the first instance jointly investi- 
gate such complaints, grievances, or disputes, and in good 
faith attempt an adjustment. Decisions reached by said 
Executive Secretary of the Association and the said Man- 
ager of the Union, or their deputies, shall be binding on 
the parties hereto. 


Should they fail to agree, the question or dispute shall 
then be referred to the Impartial Chairman, in the manner 
provided below, and the decision of said Impartial Chair- 
man shall be final and binding upon the parties hereto. A 
matter shall be deemed referred or submitted to the Im- 
partial Chairman when the Impartial Chairman shall have 
received from either the Union or the Association a written 
communication advising him of the existence of a complaint, 
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dispute, or grievance and giving a brief description of the 
general nature of such complaint, dispute, or grievance. 


During the pendency of any dispute, controversy, or 
complaint, and until the final determination thereof, there 
shall be no cessation of work. 


(b) Either of the parties hereto at any time prior to 
the hearing of the dispute before the Impartial Chairman 
may request that the dispute, controversy, or complaint be 
determined by a Joint Committee which shall be established 
on a permanent basis the personnel of which shall be ap- 
pointed in the following manner: The Association and the 
Union shall each designate two persons, which said four 
persons shall act as the Joint Committee and arbitrate and 
adjust the dispute, controversy, complaint, or interpreta- 
tion arising out of or pertaining to the provisions of this 
Agreement. The decision of the said Committee shall be 
final and binding upon both of the parties hereto. 


Each party shall fill any vacancy among its designees 
on the Joint Committee, however such vacancy be caused, 
within forty-eight hours of the written submission of any 
complaint, dispute, or grievance or request under Para- 
graph 7 hereof. Each party may change its personnel on 
said Permanent Joint Committee at any time by the ap- 
pointment of substitute representatives. 


In the event that said Joint Committee cannot agree 
upon a proper settlement or adjustment of any such dis- 
pute, complaint and/or interpretation by a majority of 
three of the four persons constituting said Joint Commit- 
tee, then said Joint Committee shall refer the matter for 
decision to the Impartial Chairman hereinafter pro- 
vided for. 


(c) Each case shall be considered on its merits, and this 
Agreement shall constitute the basis upon which each deci- 
sion shall be rendered. No decision shall be used as 
precedent for any subsequent case. 
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All decisions reached by the Executive Secretary of the 
Association and the Manager of the Union, or their depu- 
ties, or reached by the Joint Committee, or reached by the 
Impartial Chairman, all as aforesaid, shall be complied 
with within forty-eight hours. Should any of the said mem- 
bers -of the Association fail to comply with such decision 
within such time, he shall automatically lose all rights and 
privileges under this Agreement and the Union shall be 
free to take action to enforce the rights of the workers 
against such member. 


14. Impartira, CHAIRMAN: 


(a) The parties hereto shall, within forty-five days after 
the actual execution of this Agreement, jointly agree upon 
and designate a person to act as Impartial Chairman dur- 
ing the term of this Agreement, except as hereinafter pro- 
vided for, and in conference with all parties concerned 
mutually agree upon the terms and conditions under which 
the Impartial Chairman’s office shall operate. The salary 


and expenses of said Impartial Chairman shall be borne by 
the parties hereto equally. 


(b) Between January 1 and January 10 of any calendar 
year beginning in 1956 either the Union or the Association 
may, by written notice to the other, request an appointment 
of a different Impartial Chairman. 


(¢) Should the Impartial Chairman resign, refuse to act, 
or become incapable of acting, or should the office become 
vacant for any reason or should notice be served by either 
of the parties upon the other requesting the appointment of 
a different Impartial Chairman, as hereinabove provided 
for in (b), the parties shall immediately and within five 
days thereafter meet and attempt by joint agreement to 
designate a different Impartial Chairman. If the parties 
have not jointly agreed upon a different Impartial Chair- 
man within ten days after their first meeting as herein- 
above provided for, then either party may call upon the 
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Director of the Federal Mediation and Conciliation Service 
of the United States Government or any successor agency 
thereto to designate a person to serve as the new Impartial 
Chairman. 


(d) The incumbent Impartial Chairman shall continue 
to act as such until his successor is designated in the man- 
ner hereinabove provided for. 


(e) The Impartial Chairman shall have the power in 
any dispute, grievance, or complaint arising between the 
parties hereto and referred to him in the manner provided 
for herein, to make any award which in his discretion shall 
appear to be just and equitable and with due regard to jus- 
tice and equity in each case involving questions of inter- 
pretation or application of any clause of this Agreement 
or any acts, conduct, or relations between the parties and/or 
their members. The Impartial Chairman may, as part of 
his decision, issue any and all mandatory directions, pro- 
hibitions, and orders directed to or against any party 
preaching the collective agreement or any part thereof. 
The Impartial Chairman’s decision shall be final and bind- 
ing upon the parties hereto. In the event of a default by 
either the complainant or respondent appearing before the 
Impartial Chairman after due written notice of hearing 
shall have been given to them, the Impartial Chairman is 
hereby authorized to render a decision upon the testimony 
of the party appearing. The Impartial Chairman shall 
have the right to investigate any and all records and to 
subpoena any and all books, records, and documents of the 
members of the Association hereto which are necessary to 
assist him in the rendering of a decision. All orders, rul- 
ings, or decrees of the Impartial Chairman shall be final 
and binding upon the parties hereto and shall be enforce- 
able under the laws of the State of California relating to 
arbitration and arbitrators’ awards as set forth in Section 
1280 through 1293, inclusive, of the Code of Civil Pro- 
cedure of the State of California. 
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The parties hereto agree that to the extent that Section 
1287 of the Code of Civil Procedure of the State of Cali- 
fornia provides for personal service of an arbitrator’s 
award, such personal service is specifically waived, and the 
parties further agree that delivery of such award by the 
United States ordinary mail shall be sufficient delivery for 
all purposes, including the enforcement of such award. 


The parties further agree that service of the notice of 
the hearings before the Impartial Chairman and all other 
papers or process in connection with the hearings held 
before him may be made by U. S. ordinary mail, and the 
parties expressly agree that jurisdiction to confirm such 
award is hereby vested in the Superior Court of the State 
of California in and for the County of Los Angeles. 


In the event that a member of the Association during the 
term of this agreement resigns or is expelled, or is sus- 
pended from the Association, any complaint, dispute or 
grievance between the Union and such former member of 


the Association shall, in the first instance, be submitted 
to the Impartial Chairman. 


(f) It is the intention and agreement of the parties that 
the procedure established in this Agreement for the adjust- 
ment of disputes shall be the exclusive means for the deter- 
mination of all disputes, complaints, or grievances specified 
herein, expressly including all strikes, stoppages, lock-outs, 
and any and all claims, demands, or acts arising therefrom. 
Neither party shall institute any proceedings in a court of 
law or equity other than to enforce the decision and award 
of the Impartial Chairman, to compel the production of 
books and records of a member of the Association for the 
examination by the Impartial Chairman or his accountants, 
or to compel arbitration as herein provided for. This pro- 
vision shall be a complete and bona fide defense to any 
action or proceeding instituted contrary to the terms hereof. 


° * » oe e » ° * » e 





20. Re-ORGANIZATION : 


Members of the Association shall be free to re-organize 
their shops, in good faith, by notice in writing to the Union. 
It is understood and agreed that a re-organization as con- 
templated in this Agreement, means a fundamental change 
in the mode of operation or a curtailment of production 
necessitated for financial reasons, or a change in personnel 
required by the making of garments of a different class, or 
by a change in the methods of factory operation. In the 
event such re-organization results in a decrease in person- 
nel, the workers who are to retain their employment shall be 
chosen by lot, and the drawing of lots shall take place at 
the Union office under the supervision of the Impartial 
Chairman. 


Re-organization by an Association member shall take 
place only at the end of the production season in that par- 
ticular shop. 


In the event re-organization takes place and workers are 
laid off or discharged as provided heretofore, and if with- 
in one year thereafter the employer requires or needs addi- 
tional workers, the workers who have been discharged or 
laid off due to the re-organization shall have the oppor- 
tunity to be the first workers re-employed, regardless of 
whether said workers have or have not theretofore ac- 
cepted other employment. The employer shall notify the 
Union of his requirement for additional workers. The 
Union shall thereupon notify the previously discharged or 
laid off workers to return to work. Any worker who fails 
to report to work within ten days after notice to the Union 
of the employer’s requirement, shall forfeit his or her right 
to re-employment in accordance with the provisions hereof. 


93. ConSOLIDATION oR MERGER: 


No member of the Association shall enter into partner- 
ship or consolidate or merge with another person, firm, or 
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corporation, in the industry, unless the new firm assumes 
all obligations included hereunder for workers of the con- 
stituent firms. Upon the formation of such a partnership, 
or upon such consolidation or merger, such new firm shall 
give preference in employment to the workers of the ab- 
sorbed firm over all other workers except those then em- 
ployed by the absorbing firm. 


* * * * * * 


25. Contractors AND CoNTRACTING: 


(a) Both parties hereto agree that the matter of the pro- 
duction of cloaks and suits by contractors, and through the 
medium of contracting, constitutes a subject of mutual con- 
cern to both parties. It is agreed that a Joint Committee 
may, as the occasion arises, meet to consider any additional 
problems arising from this situation. 


(b) No member of the Association shall send work to 
any contractor without the consent of the Union and the 
Association. If a member of the Association is using all 
of his available equipment and all available workers to 
operate his equipment, and is still unable to meet demands 
for production, and such facts are ascertained to exist by 
the representatives of the Union and the Association, then 
the Union agrees that it will grant its consent for the con- 
tracting of work as hereafter provided. 


Such a contractor or contractors to be used by the mem- 
ber of the Association must be a party to contractual re- 
lationship with the Union. 


(c) The prices of labor for garments to be fixed by the 
contractor or contractors in such an event shali be deter- 
mined as follows: 


(1) If the price or wage has been settled by the Price 
Committee of the inside shop of the member of the Asso- 
ciation, the same price or wage shall apply to work per- 
formed by the contractor. 





(2) If, however, garments are included in the work given 
the contractor on which prices or wages have not been 
settled by the Price Committee of the inside shop of the 
member of the Association, then the price or wage for the 
work performed by the contractor on such garments is to be 
settled by a Committee composed of the employer, the rep- 
resentative of the Union, the representative of the Asso- 
ciation, the Shop Chairman of the contractor’s shop and 
the Shop Chairman of the inside shop. 


(d) In the case of a contractor working exclusively on 
skirts, the prices for labor on skirts to be paid by the con- 
tractor shall ‘be settled by the Price Committee of the work- 
ers of the contractor with the contractor. The member of 
the Association shall, however, be responsible for all other 
conditions of employment in the shop of his contractor. 


(e) Each member of the Association shall be responsi- 
ble to the workers in each of the crafts covered by this 
Agreement for the payment of wages for work done by 
such workers on garments of such Association member 
made ‘by contractors or sub-manufacturers, provided 
that such liability shall be limited to wages for eight 
full working days in every instance. However, if the 
member of the Association fails to make payment to 
the contractor or sub-manufacturer on or before the Tues- 
day following the week in which the work was performed, 
the liability of the member of the Association here- 
under shall be deemed extended beyond the eight work- 
ing days and shall continue for every additional day 
for which such workers have not been paid their wages 
by reason of the non-payment thereof by the member 
of the Association to his contractors or sub-manufac- 
turers. Notice of default by the contractor or sub- 
manufacturer in payment of wages due to workers 
shall be given by the Union to such member of the 
Association within twenty-four hours after the first 
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default. The term ‘‘wages’’ shall include Vacation, 
Health, Death and Welfare Fund contributions. 


(f) A manufacturer may send work to a sub-manufac- 
turer only if the workers in his inside shop are fully 
employed, and after it has been mutually agreed to by 
the Association and the Union. 


g) Pursuant to Paragraph 25(g) of the Agreement 
between the parties hereto, dated January 19, 1951, the 
following rules and regulations were agreed to; said 
rules and regulations shall be operative and binding 
upon the parties hereto during the full term of this 
Agreement. 


I. Designation Procedure: 


(A) No member of the Manufacturers’ Association shall 
send work to, or purchase garments from any contractor 
or sub-manufacturer unless such contractor or sub-man- 
ufacturer has been designated for such purpose by the 
manufacturer, with the consent of the Union, in ac- 
cordance with Section 25 (b) of the aforesaid Collective 
Bargaining Agreement. Such designated contractor or 
sub-manufacturer shall perform all work required of 
him by such member, and shall not discontinue such 
work except upon sixty (60) days’ notice in writing to such 
member of the Association. 


(B) After a four (4) week trial period, the contractor 
or sub-manufacturer shall be deemed permanent unless 
at the time of his designation he was specifically declared 
to be designated on a temporary basis. 


(C) A permanently designated contractor or sub-manu- 
facturer is not to be terminated except for the following 
specified reasons: 

(i) Upon thirty (30) days’ notice in writing from the 
manufacturer to the contractor or sub-manufacturer 
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(copy to the Union) upon the grounds of inefficiency, 
insubordination or incompetency. 


(ii) At the end of a season and upon thirty (30) days’ 
notice in writing from the manufacturer to the contractor 
or sub-manufacturer (copy to the Union) for any one 
of the following specified reasons: 


(a’) Change in type or character of work which the 
designated contractor or sub-manufacturer cannot 
handle. 


(b’) Reorganization due to curtailment of production. 
If the terminating manufacturer needs a contractor 
or a sub-manufacturer within one (1) year of such 
termination, the terminated contractor or sub-manu- 
facturer shall have the option of regaining the desig- 
nation and without any trial period. 


(c’) Change in system of production. 


II. Share the Work: 


Subject to the provisions of Section 25 (b) of the afore- 
said Collective Bargaining Agreement, and in accord- 
ance with existing practice thereunder recognized by 
the Union, all work shall be distributed among all 
permanently designated contractors or sub-manufacturers 
on an equitable basis. In determining what is an equitable 
basis, the following factors should be considered: Num- 
ber of machines available at time of designation; amount 
of work available; whether contractor or sub-manufacturer 
has been designated for a particular type of garment, and 
any other material factor which will aid in determining an 
equitable distribution. 


III. Settling Prices: 


All prices for garments to be made by the contractor 
or sub-manufacturer for a member of the Association 
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shall be established by such member of the Association 
with such contractor or sub-manufacturer. The price 
so established shall include all the contractors’ or sub- 
manufacturers’ normal expenses, including the direct 
labor cost of the garment (which shall be settled in 
accordance with sections 25 (c) (d) and (e) of the afore- 
said Collective Bargaining Agreement) and including the 
required contributions to the Welfare and Retirement 
Funds. 


IV. Existing Practices: 


Nothing herein shall affect existing practices between 
the member of the Association and the contractor or sub- 
manufacturer, which practices the Union has recognized. 


V. Arbitration: 


All complaints, disputes or controversies arising between 
the parties hereto involving questions of interpretation 
or application of any of the foregoing shall be de- 
termined in accordance with the procedures set forth 
in Paragraphs 13 and 14 of the aforesaid Collective 
Bargaining Agreement. The contractor or sub-manufac- 
turer shall receive written notice of any hearing on a 
dispute, controversy, complaint or grievance in which 
he is involved and may be present and testify at said 
hearing. 

e e * s e e e * 


34. Sussipiary Frrms anp ApprrionaLu SHops: 


(a) Subsidiary, auxiliary, and affiliated firms or cor- 
porations of members of the Association shall, for the 
purpose of this Agreement, be deemed to be members 
of the Association and bound by all of the terms of 
this Agreement. Any member of the Association which has 
been determined by the Impartial Chairman to have a 
subsidiary, auxiliary, or affiliated firm or corporation, 
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shall be jointly and severally liable with that sub- 
sidiary, auxiliary, and affiliated firm or corporation for the 
performance of all of the terms of this Agreement by such 
subsidiary, auxiliary, or affiliated firm or corporation. 


The Impartial Chairman shall have the right to deter- 
mine whether an alleged subsidiary, auxiliary, or affiliate 
of a member is such subsidiary, auxiliary, or affiliate, 
and shall be guided by the proof of facts tending to es- 
tablish any connection or interest (direct or indirect) be- 
tween them, or tending to establish a plan, scheme, or 
device on the part of such member to avoid or evade 
the provisions of this Agreement by or through such 
subsidiary, auxiliary, or affiliate manufacturing, directly 
or indirectly, garments covered by this Agreement. 


It is further agreed that no member of the Associa- 
tion,—including any partner owning a substantial interest 
in the member firm if it be a partnership, and any stock- 
holder owning a substantial number but not necessarily a 


majority of shares in the corporation if the member firm 
be a corporation,—shall make any financial investment in 
any firm, partnership, or corporation in the Women’s Coat 
and Suit industry unless such firm, partnership, or 
corporation be in contractual relations with the Union. 
By ownership is meant either legal or beneficial ownership. 


The Impartial Chairman shall have the right to deter- 
mine whether a partner or stockholder alleged to have a 
substantial interest in a member of the Association does 
in fact hold a substantial interest. 


The Impartial Chairman shall also have power to de- 
termine whether any person found by him to be a 
substantial owner either as partner or stockholder of 
the member of the Association has made such an investment 
or has entered into any plan, scheme, or device to cir- 
cumvent, avoid, or evade the provisions of this Agree- 
ment. 
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(b) Nothing in this contract shall preclude a member 
of the Association from opening an additional shop. In 
the event the parties are unable to agree on a solution 
to any problem or question which may arise in connec- 
tion with the opening of such new shop, the matter 
shall be referred to the Impartial Chairman for de- 
cision. 

(c) Nothing in this contract shall preclude a member 
of the Association from moving an existing shop to a new 
site to be located within the limits of the greater Los 
Angeles area, which is hereby defined to include any city 
or town served by the Pacific Electric Railway Company 
on September 1, 1953. 


* * * * 


40. TERMINATION: 


This Agreement shall become effective as of the 23rd day 
of October 1953, and shall remain operative and bind- 
ing upon the parties hereto until April 30, 1957. If 
any of the parties hereto shall desire to make any 
changes, modifications or additions to this Agreement at the 
expiration thereof, it shall notify the other party of such 
desire in writing at least three months prior to the date 
of the expiration of this Agreement. Within ten days from 
receipt of such notice, the parties hereto shall meet in con- 
ference for the consideration of such proposed changes 
or additions. If no such notice is given by either party 
to the other as above provided, this Agreement shall auto- 
matically continue and remain in force for another year. 
The foregoing provision for notice of desired changes, 
modifications, or additions shall apply with respect to 
the extended term of one year and to any succeeding 
term. 
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Ix Wrrness WuereEor, the parties hereto have caused 
these presents to be signed by their respective officers and 
their seals to be affixed, the day and year first above written. 
Los Ancetes Coat & Surr In TernationaL Lavrss’ 
Manvracrurers Association GagmMenT Workers’ UNIon 


By (s) Samuel Otto 


By (s) Adolph G. Zalkus SamueL OTTo 


ApoupxH G. ZaLKus, 
President 


By (s) Jack L. Goldberg 
Jack L. GOLDBERG, 
Retiring President 


By (s) Barnie Mathes 
Barnié MATHEs, 
Chm. Negotiating 
Committee 


By (s) Philip Garb 
Purp Gags, 
Executive Secretary 


In the presence of: 
(s) Basil Feunberg 


Basit FEINBERG, 
Counsel for Union 


(s) James H. Denison 
James H. Denison, 
(Denison & Dietrich) 
Counsel for Association 


Pacific Coast Regional 
Director 


Los ANGELES CLoaK JOINT 
Boarp OF THE INTERNATIONAL 
Lapres’ GARMENT WORKERS’ 
Union 


By (s) Harry Kandell 
Harry KanDELL, 
President 


By (s) Istdor Stenzor 
Istpor STENZOR, 
Manager 


Locazt 994 oF THE INTERNA- 
TIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WaREHOUSEMEN & HELPERS 


By (s) Joseph M. Mthalow 
JoserH M. Ww, 
Secretary-Treasurer 
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Respondent's Exhibit No. 3 
November 30, 1955 


Harou Inc. & En Tour, Inc. 
317 East Eighth Street 
Los Angeles, California 


Attention: Mr. Harold Solunsch 
Dear Mr. Solunsch: 


Representatives of the International Ladies’ Garment 
Workers’ Union have met with you to discuss union or- 
ganization of your shop and the possibility of reaching a 
contract with the union covering its membership. Thus 
far, you have failed to cooperate. 


This is to advise you that unless you change your posi- 
tion with respect to union organization, it may be neces- 
sary to strike and picket your shop at such time as the 
union considers opportune. 


Please inform the undersigned whether you are willing 
to reconsider your position. 


Very truly yours, 
Ismpore STENZOR 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,486 


Jorsr Councm or Sportswear, Corton GakMENT, Erc., 
Petitioner, 


Vv. 


Nationa Lasor Rexations Boarp, Respondent. 


Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the issues, 
the dates for the filing of the briefs and joint appendix, and 
the contents of the joint appendix: 


I 
SraTEMENT OF THE IssvES 


1. Whether substantial evidence on the record as a whole 
supports the Board’s findings that: 


(a) The Joint Council picketed the premises of Harou 
and En Tour for the purpose of securing immediate recog- 
nition as exclusive bargaining representative of their em- 
ployees, at a time when it did not represent a majority of 
the employees. 


(b) The Joint Board is a successor of the Joint Council 
and likewise picketed the premises of Harou and En Tour 
for the purpose of securing immediate recognition as exclu- 
sive bargaining representative of their employees, at a 
time when the Joint Board did not represent a majority of 
the employees. 
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2. Whether the Board properly concluded that, by the 
foregoing conduct, the Joint Council and the Joint Board, 
or either of them, restrained and coerced the employees of 
Harou and En Tour in the exercise of their Section 7 rights, 
in violation of Section 8(b)(1)(A) of the National Labor 
Relations Act, as amended. 


sat 


1. Petitioner will file and serve its opening brief on or 
before August 20, 1958. The Board will file its brief on 
or before September 22, 1958. Petitioner will file and serve 
its reply brief, if any, on or before October 6, 1958. 


2. The joint appendix shall consist of: 


A. The Board’s Decision and Order and the Trial Ex- 
aminer’s Intermediate Report in Case No. 21-CB-864. 


B. Such portions of the transcript of testimony and ex- 
hibits in Board Case No. 21-CB-864 as may be designated 


by the respective parties, as provided below. 


3. Petitioner will, on or before August 1, 1958, serve on 
Respondent its designation of the portions of the record to 
be printed in the joint appendix. Respondent will on or 
before August 6, 1958, serve on Petitioner its counter- 
designation. The joint appendix, to be printed by a 
printer mutually agreed upon, will be filed with the Peti- 
tioner’s opening brief, on or before August 20, 1958. Costs 
of printing will be borne by each party in accordance with 
the portions of the record designated. 


4. It is further agreed that any party and the Court, at 
or following the hearing in the case, may refer to any 
portion of the original transcript of record or exhibits 
herein which has not been printed to the same extent and 
effect as if they had been printed, or otherwise repro- 
duced, it being understood that any portions of the record 
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thus referred to will be printed in a supplemental joint 
appendix if the Court directs the same to be printed. 
Dated this 9th day of July 1958, at Washington, D. C. 


Ruta WEYAND 
Counsel for Petitioner 


Marce, Matuet-PREVOST 
Counsel for National Labor 
Relations Board 


Order 


Upon consideration of the prehearing stipulation sub- 
mitted by the parties to the above case, it is 


Orxperep that the aforesaid stipulation be approved and 
that the Clerk be, and he is hereby, directed to file said 
stipulation forthwith. 


It is Furruer Orperep that the prehearing stipulation 
shall be printed in the joint appendix and shall control 
further proceedings in this case unless modified by further 
order of this court. 


Dated: July 10, 1958 








